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DISCUSSION: The nonimmigrant visa petition was approved by the Director, Vermont Service
Center, and certified to the Administrative Appeals Office (AAO) for review as required by
8 C.F.R. § 214.2(h)(9)(iii)(B)(2)(ii). The decision of the director will be affirmed and the petition
will be approved.

The petitioner is engaged in marine installation and engineering services and wishes to employ the
beneficiaries as pipe fitters pursuant to section 101(a)(15)(H)(ii}(b) of the Immigration and
Nationality Act, 8 U.S.C. § 1101(a)(H)(ii)(b) for the period from October 1, 2008 until June 1,
2009. The Department of Labor (DOL) determined that the petitioner had submitted insufficient
evidence for the issuance of a temporary labor certification by the Secretary of Labor.

The visa petition was recommended to be approved by the Director and certified to the AAO for
review on August 7, 2007. The AAO reviewed the record and remanded to the director for further
action and consideration consistent with the AAO’s remand decision, dated October 21, 2008. On
November 6, 2008, the director sent a request for additional information, and the petitioner
responded to the request.

The director determined that sufficient countervailing evidence has been submitted to show that
qualified persons in the United States are not available, that the employment policies of the
Department of Labor have been observed, and that the need for the services to be performed is

temporary.

Upon review of the evidence contained in the record, the decision of the director is found to be
correct. The Vermont Service Center will issue the appropriate approval notice. However, the
H-2B status will be approved for 7 of the 15 named workers. In response to the director’s request
for evidence, the petitioner submitted documentation evidencing that the beneficiaries are F
certified, as required by the petitioner in order to fill the position of pipe fitter. e
petitioner submitted a letter from the Market Segment Manager for-’iping Systems,
confirming that 7 of the 15 employees are currently certified to install products. The
letter also stated that eight of the beneficiaries have an expired certification. The letter further stated

that “our certifications are valid for only two (2) years and they get renewed with a refreshment
course.”

In a letter dated September 11, 2008, the petitioner stated that “we will coordinate refreshment
courses for those individuals with expired or expiring certification upon approval of this petition.”
Since the petitioner required a |J IR certification in order to fill the proffered position and
eight of the individuals have an expired certification, they cannot be approved for H-2B status at
this time. The petitioner must establish eligibility at the time of filing the nonimmigrant visa
petition. A visa petition may not be approved at a future date after the petitioner or beneficiary
becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248
(Reg. Comm. 1978).
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The following individuals are certified and will be approved for H-2B status:

ORDER: The decision of the director is affirmed. The nonimmigrant visa petition is approved
for 7 of the 15 named workers as indicated in this decision.




