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DISCUSSION: The Director, California Service Center denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner filed the nonimmigrant petition seeking to classify the beneficiary as a nonimmigrant trainee
pursuant to section 101(a)(15)(H)(iii) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(iii). The petitioner operates a flight training, aircraft sales and leasing facility. It
seeks to employ the beneficiary as a helicopter pilot trainee for a period of two years.

The director denied the petition, concluding that the petitioner is a vocational institution and therefore, the
beneficiary is not eligible for H-3 classification. The director cited to the regulation at 8 C.FR. §
214.2(h)(1)(iiYE)(Z), which provides that H-3 classification applies to an alien who is coming temporarily to
the United States as a trainee, other than to receive training provided primarily at or by an academic or
vocational institution.

On appeal, counsel for the petitioner asserts that the petitioner is offering the beneficiary a "custom-designed
training program," that goes beyond the Federal Aviation Authority (FAA) certification program typically
offered by flight training schools. Specifically, counsel asserts that the beneficiary will learn "specialized
security training skills," that would enable him to serve as the company's agent in Italy, where he will
promote the company's services to municipalities that require aerial support for police patrols and surveillance
maneuvers. Counsel states that the nature of the training requires the beneficiary to be an employee of the
petitioner for insurance purposes, and therefore the M-1 vocational student classification is not appropriate.
The petitioner submits additional evidence in support of the appeal.

Section 101(a)(15)(H)(iii) of the Act, 8 U.S.C. § 1101(a)(15)(H)(iii), provides classification for an alien
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming
temporarily to the United States as a trainee, other than to receive graduate medical education or training, in a
training program that is not designed primarily to provide productive employment.

Pursuant to the regulation at 8 C.F.R. § 214.2(h)(1)(ii)(E), H-3 classification applies to an alien who is
coming to the United States:

(1) As a trainee, other than to receive graduate medical education or training, or training
provided primarily at or by an academic or vocational institution, or

2) As a participant in a special education exchange visitor program which provides for
practical training and experience in the education of children with physical, mental or
emotional disabilities.

The regulation at 8 C.F.R. § 214.2(h)(7) states, in pertinent part, the following:

(ii) Evidence required for petition involving alien trainee—

(A) Conditions. The petitioner is required to demonstrate that:
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(iii)

(1) The proposed training is not available in the alien’s own country;

2) The beneficiary will not be placed in a position which is in the normal
operation of the business and in which citizens and resident workers
are regularly employed,;

(3) The beneficiary will not engage in productive employment unless such
employment is incidental and necessary to the training; and

(4) The training will benefit the beneficiary in pursuing a career outside
the United States.

(B) Description of training program. Each petition for a trainee must include a
statement which:

(1) Describes the type of training and supervision to be given, and the
structure of the training program;

2 Sets forth the proportion of time that will be devoted to productive
employment;

(3) Shows the number of hours that will be spent, respectively, in
classroom instruction and in on-the-job training;

4) Describes the career abroad for which the training will prepare the
alien;

) Indicates the reasons why such training cannot be obtained in the
alien’s country and why it is necessary for the alien to be trained in the
United States; and

(6) Indicates the source of any remuneration received by the trainee and
any benefit, which will accrue to the petitioner for providing the

training.

Restrictions on training program for alien trainee. A training program may not be
approved which:

(A) Deals in generalities with no fixed schedule, objectives, or means of evaluation;

(B) Is incompatible with the nature of the petitioner’s business or enterprise;
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©) Is on behalf of a beneficiary who already possesses substantial training and
expertise in the proposed field of training;

(D)  Isin a field in which it is unlikely that the knowledge or skill will be used
outside the United States;

(E) Will result in productive employment beyond that which is incidental and
necessary to the training;

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic
operations in the United States;

(G)  Does not establish that the petitioner has the physical plant and sufficiently
trained manpower to provide the training specified; or

H) Is designed to extend the total allowable period of practical training
previously authorized a nonimmigrant student.

The record of proceeding before the AAO contains (1) the Form I-129 and supporting documentation; (2) the
director’s denial letter; and (3) the petitioner’s Form 1-290B and supporting documentation. The AAO reviewed
the record in its entirety before issuing its decision.

The sole issue addressed by the director is whether the beneficiary would be coming to the United States to
receive training provided primarily at or by an academic or vocational institution. The regulation at 8 C.F.R. §
214.2(h)(1)(ii}E)({), precludes such beneficiaries from obtaining H-3 classification.

The petitioner is described as a comprehensive flight training, charter and aircraft sales and leasing facility.
In a letter dated August 1, 2007, the petitioner summarized the proposed training program as follows:

[The petitioner] is offering a custom designed training program to provide pilots in training
with the necessary requirements for the issuance of a Commercial Helicopter Pilot Certificate
and Flight Instructor Helicopter Certificate. After completing these courses, the trainee will
be provided with specialized security training on the use of infrared video cameras and night
vision goggles.

The petitioner further stated that, upon completion of the training, the beneficiary will serve as its agent
abroad to promote and market the petitioner's services to municipalities in Italy that need air support units for
police patrols and surveillance maneuvers. The petitioner indicated that the beneficiary would also be
qualified to train "flight observer" officers to use and operate security equipment installed in helicopters. The
petitioner emphasized that it is the sole civilian school in the United States providing this "special security
training."
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In a separate document titled "Summary of Training Program," the petitioner indicated that the beneficiary
would receive "knowledge, skill and aeronautical experience" necessary to meet requirements for the
following:

e  Private pilot certificate with a rotorcraft category and helicopter class rating

¢ Instrument rating with a helicopter class rating
Commercial pilot certificate with a rotorcraft category and helicopter class
rating
Flight instructor helicopter certificate
Security training using special equipment such as Forward Looking, Infrared
and Special Night Enhanced Video Cameras and night vision goggles.

The petitioner indicated that all of the training requirements would be supervised by a qualified flight
instructor. The petitioner provided a training course outline for its Private Pilot Helicopter Certification
Course, its Instrument Helicopter Certification Course, its Commercial Pilot Helicopter Certification Course,
and its Flight Instructor Helicopter Certification Course, as well as copies of sample written examinations that
will accompany these courses. The curriculum for each course includes a combination of ground school and
flight training and the program is designed according to Federal Aviation Administration (FAA) regulations.

With respect to the security training, the petitioner stated "there is only a Training Course outline for the
security part of this training and there will only be an oral/practical flight evaluation at the end of this specific
training." The petitioner provided a copy of "Chapter 5" of a document identified simply as "Training
Programs," which outlines a Pilot-In-Command-Under-Supervision (PICUS) training course. The PICUS
program is described as requiring completion of six phases: Initial Ground Training; Flight Operations; Basic
Night Operations; Full Exposure, Night Operations; and Final Training (oral and written).

The director denied the petition on December 20, 2007, determining that the petitioner should be considered a
vocational school, as it provides instruction in a school-like setting in preparation for a specific career,
without providing a degree, is open to the public, and charges students tuition. The director concluded that the
beneficiary's training would be provided primarily at or by a vocational institution, thus rendering him
ineligible for H-3 status. The director observed that the petitioner should have sought to classify the
beneficiary as a vocational student in the M-1 category.

On appeal, counsel for the petitioner acknowledges that a flight training school which prepares a student to
obtain pilot certifications under FAA regulations would be considered a vocational school as defined under
the regulations for the M-1 vocational student classification. Counsel asserts, however, that the petitioner "is
offering a custom-designed training program that goes beyond the . . . FAA Certification program.”

Counsel contends that the training the beneficiary will receive in "special security support techniques and
equipment is not available in Italy to civil pilots but only to the military and state police pilots." Counsel
further states:
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The trainee is expected to develop the skills necessary to learn the special techniques and
equipment while accompanying the instructors on security related calls over a period of time
during the 2 year training period. The trainee, for insurance purposes, would therefore, have
to be an employee of [the petitioner], which would require that they be on an H-3 as opposed
to an M-1.

These training skills are utilized in [the petitioner's] joint operation with Airborne Incident
Response Security, Inc. (A.L.R. Security) in the event that helicopters are needed to carry out
sensitive loads from facilities during and emergency i.e., earthquakes, floods, fires, and
unavailable ground transportation. As part of their joint agreement with [the petitioner], Air
Security will be setting up a branch of their operation in Italy in the hopes of franchising their
operation.

The petitioner submits additional training materials, including a training manual for a one-week night vision
goggles course, and a training course outline and training syllabus for a "Helicopter External Load Operations
& Vertical Reference 'Long Line™ course.

The petitioner also submits a letter dated January 16, 2008 from
with Airborne Incident Response Security, Inc. Mr.-states the following:

[W]e confirm that [the petitioner] has been retained since 2004 to support Airborne Incident
Response Security, Inc.

In the operation, AIR Security agrees to the utilization of personnel in training flying next to
experienced pilot/instructors and particularly to trainees from Italy who will be returning to
Italy after completion of the training to be part of a Joint Venture operation in franchising
under the name of AIR Security International.

Such a particular on the job training will be performed for individuals meeting the minimum
FAA and Insurance requirements for this operation: 500 hours Total Time Rotorcraft
Helicopter, Commercial License with an Instrument Rating and completion of the initial
training for NVG (Night Vision Goggles) and External Load Operations to be performed by
[the petitioner's] Instructor at the operation facility located at [ RN EGTGNININGINGNGG_
I The training on the job will be also expanded to the use of all the required
Computer software for the handling of the schedules and GPS Tracking of the aircraft during
the patrolling operation.

The length of the initial and on the job training is estimated in one year for personnel already
in possession of the required minimum hours FAA/Insurance, two years for personnel who
although in possession of the FAA Licenses does not meet the minimums [sic] of 500 hours
total time rotorcraft. The requirements for this trainee pilot derives from the fact that the
operation to be set up in Italy will be based on helicopters produced in the USA and dry-lease
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from AIR Security to the Italian branch of AIR Security International maintaining the US
registration Markings as per FAA.

Upon review, the petitioner's evidence is not persuasive. The petitioner's description of its training program
and course outlines consist primarily of ground school and flight training components that would typically be
offered by any FAA-approved flight school. Counsel acknowledges that the certifications the beneficiary will
complete "would be provided by a vocational school as defined under M-1 regulations.”

The petitioner claims that its program will provide the beneficiary with "specialized security training skills"
that set the petitioner's program apart from the training provided to a typical M-1 vocational student enrolled
in a flight school. The petitioner has failed, however, to clearly indicate who on its staff would provide this
training, at what point during the beneficiary's two-year stay it would be completed, and how much time
would be spent in such "specialized training." Furthermore, while the petitioner has provided evidence that it
employs qualified flight instructors, it has not demonstrated that it employs any staff who are qualified to
provide the specialized security training. In addition, a review of the petitioner's public web site
(http://www.twinair.net) reveals that the petitioner does claim to provide the specialized security training that
the beneficiary will purportedly complete while in H-3 status. Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings.
Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14
I&N Dec. 190 (Reg. Comm. 1972)).

Counsel also indicates for the first time on appeal that there is an on-the-job period of training associated with
the security training component that would require the beneficiary to be an employee of the petitioner for
insurance purposes. The petitioner previously indicated in the summary of its training program that "[t]here is
no 'on the job' training to be performed by the trainee but a combination of ground training and flight training
which will be taught concurrently.” It is incumbent upon the petitioner to resolve any inconsistencies in the
record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter of
Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).

The newly submitted letter from Airborne Incident Response Security does little to clarify the manner in
which the beneficiary would receive his specialized security training. Mr. [ letter suggests that the
beneficiary would complete the required flight hours, commercial helicopter pilot license with instrument
rating, initial night vision goggle training and external load operations training with the petitioner. However,
the implication of his statement is that the beneficiary's security training will take place on-the-job with
Airborne Incident Response Security, a separate entity, only after he has completed the petitioner's flight
instruction curriculum. Although there are references to a joint venture relationship between the petitioner and
Airborne Incident Response Security, the relationship has not been adequately documented. Again, going on
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof
in these proceedings. Matter of Soffici, 22 1&N Dec. at 165. If two separate organizations will provide the
training in succession, then the filing of two separate petitions would be warranted.
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Based on the foregoing, the AAO concurs with the director's determination that that the proposed training is
to be provided primarily by a vocational institution, and the regulations prohibit the beneficiary from
participating in such a program as an H-3 nonimmigrant. The appropriate visa classification for a student or
trainee attending a vocational institution is the M-1 nonimmigrant visa classification. See generally, section
101(a)(15)(M) of the Act, 8 U.S.C. § 1101(a)(15)(M); see also 8 C.F.R. § 214.3(a)(2)(ii).

Section 101(a)(15)(M)(i) of the Act defines an M-1 nonimmigrant student as:

an alien having a residence in a foreign country which he has no intention of abandoning who
seeks to enter the United States temporarily and solely for the purpose of pursuing a full
course of study at an established vocational or other recognized nonacademic institution
(other than in a language training program) in the United States particularly designated by
him and approved by the Attorney General, after consultation with the Secretary of
Education, which institution shall have agreed to report to the Attorney General the
termination of attendance of each nonimmigrant nonacademic student and if any such
institution fails to make reports promptly the approval shall be withdrawn . . .

(Emphasis added.)

The record shows that the beneficiary's primary purpose for entering the United States is to pursue a full
course of study at an established vocational or other recognized nonacademic institution. Neither he nor the
petitioner can seek to avoid the restrictions on nonimmigrant students with unsupported claims that his
training also qualifies him for some other nonimmigrant classification. Counse's vague assertion that
insurance requirements prohibit the beneficiary's participation in the training program as an M-1 student are
insufficient. The unsupported statements of counsel on appeal or in a motion are not evidence and thus are
not entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503 (BIA 1980). The fact that the petitioner may offer vocational training not
offered by similar vocational schools does not change the fact that the beneficiary would be completing his H-
3 training primarily at an established vocational school, a training situation which is contrary to the
regulations.

The plain language of section 101(a)(15)(M) of the Act makes it clear that Congress intended there to be strict
controls on nonimmigrant students and the vocational or nonacademic institutions they attend. As a trainee
attending a vocational institution, the M nonimmigrant classification and the related regulatory restrictions
apply to his admission and stay in the United States. See 8 C.F.R. § 214.2(m). Additionally, the regulations
provide a rigorous set of requirements that a vocational school must meet before they are permitted to admit
nonimmigrant students. See generally 8 C.F.R. § 214.3. To admit a nonimmigrant vocational student in
another nonimmigrant classification would frustrate this carefully designed regimen. Given the petitioner's
proposed training program, the director correctly held that, if he is to come to the United States as a
nonimmigrant vocational student, he may do so only as an M-1 nonimmigrant.

The regulations state that the H-3 classification applies to an alien who is coming temporarily to the United
States as a trainee, "other than to receive graduate medical education or training, or training provided
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primarily at or by an academic or vocational institution.” 8 C.F.R. § 214.2(h)(1)(iiXE)({) (emphasis added).
For this reason, the petition may not be approved.

Furthermore, upon review of the evidence in its entirety, the AAO finds that the petitioner has: (1) failed to
adequately describe the type of training and supervision to be given, and the structure of the training program,
as required by 8 C.F.R. § 214.2(h)(7)(ii)(B)(1); and (2) failed to establish that the petitioner has the physical
plant and sufficiently trained manpower to provide the training specified, as required by 8 C.FR. §
214.2(h)(7)iiiXG).

Some of the information submitted by the petitioner is vague in nature and leaves the AAO with very little
idea of what the beneficiary would actually be doing on a day-to-day basis, particular with respect to the
"special security training" curriculum. The flight training portion of the petitioner's training program appears
to have been created in conformance with Federal Aviation regulations, with mandated hours for flight and
curriculum training, and strict requirements as to course content for each pilot course. The petitioner did not
provide the same type of detailed information for the security training component of its course. As discussed
above, the petitioner failed to indicate who on its staff would provide the specialized security training, at what
point during the beneficiary's stay it would be completed, and how much time would be devoted to the
specialized security training. Therefore, the AAO finds the petitioner's descriptions of its training program to
be deficient. The petitioner is not required to provide an exhaustive account of how the beneficiary is to
spend every minute of the training program. However, the regulations prohibit the approval of a training
program which deals in generalities. 8 C.F.R. § 214.2(h)(7)(iii)(A). The petitioner has failed to provide a
meaningful description of what the beneficiary would actually be doing, on a day-to-day basis, for part of the
proposed training program. The petitioner has failed to satisfy 8 C.F.R. § 214.2(h)(7)(ii}(B)({). For this
additional reason, the petition cannot be approved.

Furthermore, as noted above, the petitioner has not demonstrated that it employs any staff members who are
qualified to provide the specialized security training component of the program, and a review of the
petitioner's public web site reveals that the petitioner does not even claim to offer the specialized security
training that the beneficiary is to complete in H-3 status. Accordingly, the petitioner has not established that it
has the trained manpower and facilities to provide all of the training specified, and the petition may not be
approved for this additional reason. 8 C.F.R. § 214.2(h)}(7)(1ii}(G).

An application or petition that fails to comply with the technical requirements of the law may be denied by the
AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis).

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an
independent and alternative basis for the decision. When the AAO denies a petition on multiple alternative
grounds, a plaintiff can succeed on a challenge only if she shows that the AAO abused it discretion with
respect to all of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp.
2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003).
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In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



