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DISCUSSION: The director, Vermont Service Center, denied the noninin~igrant visa petition, 
and the matter is now before the Administrative Appeals Office (AAO\I on appeal. The appeal 
will be dismissed. 

The petitioner is engaged in oyster shucking and it seeks to employ the beneficiaries as oyster 
shuckers pursuant to section 101 (a)(l5)(H)(ii)(b of the l~nniigration and Nationality Act, 
8 U.S.C. 3 1 10 l (a)(II)(ii)(b). for the period from October I .  2009 until June 30, 201 0. The 
Department of Labor (DOI,) certijied the petitioner's temporary labor certification for 
employment dates from September 1.  2000 until June 30. 301 0. 

The directcr denied the pctitioll. iiolding that. billce thc emp!oj,nent start date required on the H-2B 
petition is different fror,~ t l i ~  dac,: of n c ~ d  slated on the applov~d temporary labor certification. the 
petitioner failed to meet the regulatorj, reyuire~ncnts pursuant to 8 C.I:.R. 2 14.2(h)(O)(iv)(D). 

On appeal, the pethione; states that it requcstcd a temporary labor certification from DOL with an 
employment stan date of September 1 ,  2009. as that is the date its peak season begins. The 
petitioner iul-ther states i h ~ t  "[dli~c ?J ;he uliavailability of these origirlcil!~ rcclzcc.slcdC)8 ~orke r s .  we 
then filed a 1-129 petition nit11 :NS/IIC IS, anicndi11~ the start date to 10/01/2009, a date later than 
the date of need on thc prcviousl; ;ipttrovcb teniporasy labor certification which was 09/01/09." 
The petitioner also noied that it received a certified temporary labor certification valid from 
September to .?une. asserti~lg tllcrzby tl7,:t tht: 1al:or certiiication is v,,lid ii)r this entire period of time. 
Petitioner f~lrrhei- s.at,d that "[c]\en 1,'oiir \\~~>rLeis ~iilit IU ' r : r~~h  later than September 1,  and we add 
to our cre1J, tney becomi. a\ailat~lr: ihrougliout this period of time. that does not invalidate our 
labor certification because 98 of tlic originally requested 98 workers requested for September 1 
were unavailable e;~?lir ~kvi:t-~in IJI. >,L ltlli)i,t ttic I!.:$." 

The Depa;tmLnl (if Iio~iicl;~nd Secuiitj (I>J+S) pt~l)lishc.d the 11-I1H Nonagricultural Temporary 
Worker Final Rule ill  (he 1 ctierai Kc!;istei- on I)cccrnber I . ) .  "08. l he final rule became 
effective c+n .J,lll~lnry : 3, 20dO. \jc 7 3  i t. u.  I?,el,r. -19 109 JL~CL. 1 Y. 2008). 1 his iinal rule anlends 
DHS regulations regdr,Iing ttmpornrj noiiagricilieura) uorl\ers. anLi {heir IJ.S. employers. within 
the H-2I3 ~ O I I ; ~ I I I ~ ~ I ~ I ~ I I ~  ctash11icatir1r1. Iht' (.tiireill petitlon \\as liled with United States 
Citizenshi? and I~nrnigru~ion Service:; ( t j h  IS) 011 Julie :!G. 200'i. after the date the new 
regulation5 came into e Wect; thila lhc 1.c~  iced T ~ ~ L I ~ L ~ ~ I O . I ~  gob e1-n the c11r1 ent petilion. 

The rule proh~bits H-2FI petitioners l i -c~rn  requesting an etnployn~enL start date on tlie Form 1-129, 
Petition for a Nonimmigrant 'Norher. t'lat is tli~lel.cllt than the datc of'need listed on the approved 
temporary labor ~ertilir:~uic9n. i o LIJY-. lllc 1111lia1 diflicul~iei i l l  adln~~iistr'ring this provision. it 
took effecL starling wit11 tht: iiiitig i)$?~;c).f 1 0 ,  the j-~l.st il;lIi'o1'ji>i;ll >c,lr ( I 'Y)  2010. which began 
on October 1. 20i)c). hi. 

This final rule adop,s u he pr oiloc,ed rey u.r.etl;rjnt t i ~ ~ t  an i i -28 pctition idcnt~fL an employn~ent 
start date t h a ~  15 the aatrie ,AS t l ~ c  crate ol'zrnplo?nleni cLeeci statcd on lire appsoieci temporary labor 
certification. 73 Fed. lizg. dt '78 106. X ('.[..I< ; 7I+.i~h)(o)(iv)(L)). As such, the final rule staes 
that "it would be procedurally imnossible ibr a petitioner to tile an Fi-213 petition any sooner than 
the earlies date upon ~ h i c l i  il is able id sl'ut rlccruiti;ig fhs a nonagri i~~l~ural  position. Therefore, 
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this final rule nlodifiec 8 C'FK ?14,:!;'1)(9)(i)(r3) to prokid? that iln employer may not file, and 
USClS may r l 3 t  approve. :in L1-2'B petlrioli mole 'ban 1211 da!s bci'ore the date of the employer's 
actual nee3 for the beneticiar? c f en~p l ) r~ rc~  no:~~igric.uI~iiral ~\orker  services. as identified on the 
temporary labor ccrtiiicat ion." 73 Fcd. Reg. at '78 1 06. 

The petitioner stated on appeal t h ~ t  its peak wason st,trts months into the first half of the 
numerical cap 1ilnitatic.n and thuh, i t  is irnpossihl(~ for tlic~n to receive v i m  when the cap has 
already been reached. 1 he f nal rule rt.co~ni.7cd the c onccrn of' the eniplo~ ment start dates and 
the visa cap dates arid stated in h e  Iirtai rule. "Ill IS r:cogni/cs the concerns of the colnmenter 
that requiring the petition start date tci reflect that of the temporary labor certification may have . . 
the effect of di>tdd\lirc~t,~bili!I: L~:i.:;i~r3 . I ! C ~ \  \ r  ~ ~ I P Z I :  L t n l ~ l o ~ ~ ~ ; e i ~ L  :;t,.rt Jate be~i l is  Inore that four 
months afL(:r tile r712gin;,c; ot f l i t . :  :',I ,L or I,:coi~cl 'il:tli , ~ i '  tllc fis,ai !ear." Sco 7.3 Fed. Keg. at 
781 11. I I o u c v e ~ .  Ci I:, ;I,;o , ~ ,~ i c t i  t:,., l L  i - ,  ~;yu;r,,l to Ibi,\~\s ~ h c  regnlatic,n~ of dcter~iiining that 
there are no I1.S. \\orh;r<, a+aila'n,e o i  the olfcrecl positions. As also stated in the final rule, "the 
only way DHS can sati ;fy ~tscll'thai there has bettn a F~ir  m d  accurate labor market test and that 
there is in fiL t it :,l~~)rt.tge ,jf 1 J.C. \vr\i-l..tr:+ 1s h j  l i c e i ~  irlg a tbli-i;1iirnrj lab,~r certification from 
DOL, vel ~i'jing 1 1 1 ~  t"tllpl,)-\ incnt perno'! SCL f;)r;~i 1 ~ ;  thc p ~ t i ~ i ~ t t .  i ~ ~ c l ~ ~ d i n g  thc same employment 
date." Sec 73 1 I<  i010'; at 7 ~ l  1 13. ': '~~r,,ie~moic~. ail ?jipropriate ;ah01 market test must be 
conducted pri,)t to i L l -  c lLl ,~~ni~,at tn~l  I,;, t I l i  Yczr.c,arj of I ai-~,);. as t d  v,he:I~er there are any U.S. 
worker:; a%aiiab!e s r 1 ~  6 apaldt. c,*'pet l;)li;iing ti:c ,e11!p~~i;lL:v s ~ i \  ;LCS or  labi,r and whether the H- 
2B ernplo:, illci~t i t .  11, ,c , :r.-t:l 2 . 2 ' ~ .  I \!I%: i%.~+~, anJ \.,oI LL~I;;  ,oi~t~~tic)n, (A' L1.S. vi orkers. AS the 
availabilit:~ oi tcu,pcl?ar\/ I., S. ktL,l-h-j., C \ , J L J ~ C !  -.!I:I p: o i ~ t  \I;( r? r.,tiC)d:, of'ziti,e. the result of the 
labor mdrbet tc31 cui ic!  b: , I i~ ' ,~r ,n,  il' ii!,l)!c)Jiliia~~t ' , t t r ,  <laic is cllanged after a labor 
certification i!, .ipp:'.~\ CC:. 

The regu;atio:i\ -12 8 c.t .R. ' > l 4 . , ' ( h i ( ( l j ( , v  I(E) c.1;1123 in 1)jt.t t im ..,r t;ctitic)tlet filisg an amended 
H2B petil:oli Jue to ill. .inz,~atla~)ili ty  ol' origlY,d I> I t.,~t;c\ted \votl\e~ s illaj state an efiiployment 
start datc later t~:at~ the t-,,ittX 01' t:ced :,t,tcd o n  thc p;e\ic~u:-!y a p p n ~ \ t ' ~ l  tetnporary labor 
certification ;iiiiililj)all> ing t ~ i c  .i, 1 ~ " i d ~ c t  I , 2::  O.-t.!ir'sn. 01, a ~ > p x l .  ti;e pc,nticlncr alludes that the 
current pe;iliL),l 1s ,111 avnc ncle+i u;.rtio.- ,i:~d in[! ... it l i i c i )  li; i e  c.ii~'ltre,,~ clnt)ioyment d'ites 011 the 
o n  1- 2 ' I  i c i c A -  I : l  ,. ! 1o\~ .~~el ' .  tilc i-orrn 1-1 20 indicates 
that this ,; 3 6eliLlt r j  ":ICCC e r l , , ; ' c ~ ) ~ i , ,  ,;,' , ! \ t i  i. L* pc..i;,~,~i~, i ,.,id i b ( i "  ~li t l ical~ that this pztition is 
an a m e n J ~ J  ~ L L I I ~ O ~ ;  of a PA-1, i: i J  .,I); . O S L ~  I ,-. 15 I ~lii:i\li. /is h.rrJi1. the i \ i lO concludes that 
the direitc~r clid I ), C ~ Y ,  11-j denya.ng ti-c I > L . I ~ ~ I O I I  i)!i S I I L '  babls tlmt th; empic~yincnt start date did not 
match the date o1'11e~cl a~ated o ~ i  Ll?c a p p ~ o ~ c d  tz~i!poiar) I~ibor ce~lif'ication. 

Beyond tilt dc cixtoi~ ol'tlic d i i c ~  tor, L I E  i lcb,it~ ) I L ~ -  rlits 110t SI~;~ICICII I I  Y ~1~t;iblislicd a temporary need 
. " for the btnef;Li;l~~i'a ~ e c t  ice.., , \ s  ,i ~Lriis i l , i ~ .  [h i  I : ~ ~ I ; ) I O ) C ' I  I I , L  -,h c~,&,lt)li41 that the need for the 

employee ccili zhu lii 11 i' I ~ ~ L L I .  L : ~ ; I , , ~ O I L  t l i t i i r ~  ~,ctlcriiilv. C:IL.t  perloci v:'l!tilc hill be limited to 
one year \)r l e ~ .  i7lll In !Ia, iT81i : ( i a olr:.-t1 ,I(: . . i ( : l~ :  coilid 1 ~ 4 t  (11) LO 3 !!eats. I Ilc petitioner's need 
for the scrbicLs 01 li.t),~~- ~ I J  [ I  - S  Li c c b  ~ . I I ~ L  CICC i4rr ,  ~icc. ;I LC:~. ,U~ILI  l i ~ s d .  a txah luad need, or an 
intermittct~l IILCU. :$ t .I .k. 3 2 -,. J i  I , , ,  <',,( , I)(!  i ,. 
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The petit:c!-iei. ~,i:i:k:; :iry r.:~t~:;i I . ) \ '  ? b.r:; :.$I.: I'fei.;,d pc4t !,)I! 1 1 ;  seastinnE i l l  ,.;upport of this assertion. the 
. . 

petitioner b~~blnittcd .r :;t;lit:nx:rit t i t '  ii? tenipc~r:i:.\ ~?cc.cl. in u h ~ ~ : l ~  , L  explained thc life cycle of an 
oyster and :issc:rl'~:d !\,;it :: '!;ep!-..r~.r'li'i. :!iesi o;,;si. ..r: 1 vnch hich - q!ra!i'i;,~ ;ind demand." 

To establi, I 11: t E 7 i  t i l a  01 t 4 r L  l i c ' , - d  i . . ' \ ~ ' : t - i  . : ~ . ' l .  he : ' i i t ' 0  ICS l:~ust Je11101istrate that the 
services r I is t J 'e,i .o ,, i~ a3ci.I o f  t i l i  j e t l*  I-,! . ] , I  b:\lcnt or paltern and is of a 
recurring %ialrlt e 'I'1:t: ~ L I  ,,tonL r .,I1311 <,pt:cit, tilt. pf:rio~j(s) 01 l i ~ ~ " i ~  Juring i';ich ycar in which it 
does not ncxed tl:i: > (  r \  i . or i, ' or. ) i l t  ~.n.plt ! !I,, 111 i., nct I 1.r ill11 if thc period during which 
the servic-s o r  I , ~ t - ) c l  :i 11 + r , .el < ,  I , I ~ I Z  ' . " , t i ~ l ~ ~  or SIIL C L  to c-hanjx or rs considered a 
vacation p>ri(-tJ l 'x I!\( ) ? I  ' .$I ' 1 :I I:\ T ~ . , I I ~  ~ ~ , ~ ~ i i l o \ ~ ( ~ .  $,. 8 I .!< 4 ?14.2(11)(6 j(ii)(B)(2). 

In this i~lsra~?c:e. tlic' IJei;iic,!~r:: 11::; 1 1 k l i  :;i~:,,u.j-~ : * i ~ 1 1  ! I  ;:i c x p c i ~ ~ ~ ~ ~ c : i i ~ ~ t  ; i l l  i~i-lusual increase in the 
- 7 ,  demand 1i11 i i b  st:r\ ii::s L -:at 1:; , . J I ,  i:ii.ti ii-.:m ii: ~ i i ' < l i : i : t i . >  ur~rt. ..i~:;(.; I I I ~ L ' C L  in o;,,ster shucking. The 

petitioner ha:; I-!:\: I L I F ~ c ~ ' ~ ; ' ~ )  t.io:~!!-:t?!~~;8st:l fhe ~i.?:.i!i~;i,il :rzed tl-:r(i(lk!!l <!at3 on its annual historical 
need < ~ r  ' . ~ l ~ i ~ j . i ( . ~ : i ~ ~ . !  :is!;! h;:i~c' 1 2 ;  l ; ~ o ~ ; , ~ .  i ~ s  LI,:;;): ~ i ~ ~ ~ ~ : ~ k i o ~ i d  s : l ! ~ c l  ~t~.i'iil.ig 11zec1s. and ihe special 
needs c r  t . I -  i : i .  I11c pi:iitio~:cr (.lid 1101 provide any 
infornlxici i l l '  the ;cirti.,u~i. 'or c?FT.,Lel-s ?:;~i~Z.iied ,'or c:?i.i~ :ncm!!~ a! tilt ;!;car to !ndicate a recurring . . 
seasonai t,!;r,c. J',bscr!t : > t ! ; l ~ ) ~ ~ i ~ , ~ ~ ~ ~ ~  ~ ! ~ > t : ~ i ~ ~ i t : ~ i t c l i ~ ~ j ~ ~ .  L~IL ic.itt~cb~*!~:r F$;IS 11ot S,I.LG\V~; tblat i ~ s  i~eed for 
the benef;,-iaric> S~:,"L.:CL:. i > r  tit:).! t c i  u -::::.~FJI;L~! ( r c , : ~  ;.I pait!:.:l.!iau, ,,:; c ~ l l  li~at S.XLI~S every year. 

1 Simpiy > ! , ) I I I ~  o i l  ' - c ~ i ~ t ~ !  i ~ i ~ c ~ ~ i +  :. .,r,!.-<i , J ! . I , !  dt)c~it1; ;nta. ,k,  (:VIL;L.I~::C i:; ; x o i  sui'licient jt>r purposes of 
meeting tlic b~rrilc.:n oi p,., )t.,f' i i ;  1/1~:,~1: I ~ i  )ct:c~Jinp.; \ i i ! i f / ~ ' i  (!j','<')!i ;;'i, 22 i & N  I>ec. 1 58, 165 (Comm. 

. .  . 
1998) (c~~i i lg  .iit~~/t:!, . r  *.+.,(: ;i.!,:, < / ( / { I  f ' ~ ~ / ~ f o t ~ i ~ ~ ~ ; .  I 4 jl<,X i It:;:. 'I :.)O Risg. <'or-nrn. 1972)). 

Further. al l l :  .lei ~ior~.:~. i :  vc, 11. , )t,  .hi>,l 111 ( \ I , ,  not i . 1  t r  i i / k  ncc't.1 to liacz someone 
perfor111 ti rev: \t:i\ 1c:4 1 ~ > ~ l c  1~ h c'cl~ i ~ s  b~i i i  !,( \ *  c i  -~~raiic)rl:~l. i : IC  p.:itiollcr s need for oyster 
shuchera pet lor~ll 'Fqc OLII  c . C  ci - I - ~ J X ~ J  0 1 .  : 1 %  7 -  I vvhicn i \  the nature of the 
petitionelf\ bcl~lil(:~\ M I ~ I  f\t : .t 

. . The b u r  j 3 . 0  11 ;  , % I  : : I  L i h t I !:t.:crion 2'31 o f  the Act, 
I i .  I I I : I I I .  !, [ j?~; l  rct 01' 12-!c ekidence 8 U S . .  , , 3 : .  'I.!;.: ,. 

. , cont:iined tl.~t.: txl:oit I , ,  ;, % d.rcl:~ . I I ~ ~ I  ( ' 1  '.'JL ~ ! I ~ ' c ~ , L s  i., ; I > I I ~ . I < ~  l(-: 1.~: t , * i b l  iCC1. 


