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DISCUSSION: The director., Vermont Service Center, denied the nonimmigrant visa petition,
and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner is engaged in oyster shucking and it seeks to employ the beneficiaries as oyster
shuckers pursuant to section 101(a)(15)(H)(i1)(b) of the Immigration and Nationality Act,
8 U.S.C. § 1101(a)(H)ii)}b). for the period from October 1. 2009 until June 30, 2010. The
Department of Labor (DOL) certified the petitioner’s temporary labor certification for
employment dates from September 1. 2009 until June 30. 2010.

The directcr denied the petition, holding that. since the employiment start date required on the H-2B
petition is different from the date of need stated on the approved temporary labor certification. the
petitioner failed to meet the regulatory requirements pursuant to 8 C.F.R. § 214.2(h)(6)(iv)(D).

On appeal, the petitioner states that it requested a temporary labor certification from DOL with an
employment stait date of September 1, 2009, as that is the date its peak season begins. The
petitioner further states that “[d]uc to the unavailability of these originally requested 98 workers, we
then filed a I-129 petition with INS/BCIS, amending the start date to 10/01/2009, a date later than
the date of nced on the previously approved temporary labor certification which was 09/01/09.”
The petitioner also noted that it received a certified temporary labor certification valid from
September (o June. asserting thereby that the labor certification is valid for this entire period of time.
Petitioner further s:ated thae “[ejven it our workers start to work later than September 1, and we add
to our crew as taey becone available throughout this period of time, that does not invalidate our
labor certification because 98 of the originally requested 98 workers requested for September 1
were unavailable either within or without the U.S.”

The Depastment of Homcland Secucity {DHS) published the H-ZB Nonagricultural Temporary
Worker Final Rule in the Federal Register on December 19, 2008, The final rule became
effective on January 18, 2009, See 73 Fed. Rew. 49109 (Dec. 19, 2008). This final rule amends
DHS regulations regarding temporary nonagricuitural workers, and their U.S. employers. within
the H-2B nommmigrant classificauun.  The current petition was iiled with United States
Citizenship and Immigration Services (USCIS) on June 26. 2009, after the date the new
regulations came into effect; thus the revised regulations govern the current petition.

The rule prohibits H-2B petitioners from requesting an employment start date on the Form 1-129,
Petition for a Nonimmigrant Worker. that is diiferent than the date of need listed on the approved
temporary labor certification. 1o cas2 the mitiat difficulties in administering this provision. it
took effect stariing with the filing period for the first half of fiscal year (FY) 2010. which began
on October 1, 2009. jd.

This final rule adopis the proposed requirement that an H-2B petition identify an employment
start date that is the same as the vate ol employment reed stated on the approved temporary labor
certification. 75 Fed. Reg. at 78106, 8 C.F.R. § 214.200(0)iv)(D). As such, the final rule staes
that “it would be procedurally impossible tor a petitioner to file an H-2B petition any sooner than
the earliest date upon which it is able o start recruiting for a nonagricultural position. Therefore,
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this final rule modifies 8 CFR 214.2{%)(S)(1)(R) to provide that en employer may not file, and
USCIS may not approve, an H-2B petition more than 120 days before the date of the employer's
actual need for the beneficiary’s temporary nonagricultural worker services, as identified on the
temporary labor certitication.™ 73 Fed. Reg. at 78106.

The petitioner stated on appeal that its peak season starts months into the first half of the
numerical cap limitaticn and thus. it is impossible for ther to receive visas when the cap has
already been rcached. The final rule recognized the concern of the employment start dates and
the visa cap dates and stated in the final rule. “DHS recognizes the concerns of the commenter
that requiring the petition start date to reflect that of the temporary labor certification may have
the effect of disadvaataging certain silers whose cmploymesw stert date begins more that four
months afier the seginning ot the first or second halt of the fiscal vear.™ See 73 Fed. Reg. at
78111, However. DHS wso noted that o 15 required to tol.ow the regulations of determining that
there are no U.S. workers availab.e tor the offered positions. As also stated in the final rule, “the
only way DHS can satisty itself that there has been a fair and accurate labor market test and that
there is in fact a shortage of U.S. workers 1s by receiving a temnporary labor certification from
DOL verifying the employment period set forth 1 the petition. including the same employment
date.” See 73 TR 49105 at 731112, Furiacrmore, an appropriate laubor market test must be
conducted prior to the dotermination by the Seevciary of Labor as to whether there are any U.S.
workers available ana capable o performing the wempovary scivices or labor and whether the H-
2B employvment wili acyversel. w/fec the wages and veorking Conditions of ULS. workers. As the
availability ot tcimiporary ULS. workis coula change over short periods of timie. the result of the
labor market test cowd be dificram 1f the employiment stare date is changed after a labor
certification is approved.

The reguiations at § C.F.R. 214.Z(h(6)Gvi(D) stales in part that ~u petitioner filing an amended
H2B petition due to the unavatlability of origivally requested workers may state an employment
start date later tnan the date of need stated on the previously approved temporary labor
certification accompanying the amended 1428 potition. On appeal. the peditioner alludes that the
current pedtion 15 an amended peatios and thus. it may heve difterent employment dates on the
Form I-129 irom (he cartiited wivporary fabor eoiruficancs, However, the Form [-129 indicates
that this s a getiticrn .o “new cinoloynmon.”” and 1 petivoner aid ot indicate that this petition is
an amendcd potition of'a previcusly approved -2 pettion. As such, the AAO concludes that
the directer did not civ tn denying the petition on the basis that the empioyment start date did not
match the date of need stated on the approved temporary labor certification.

Beyond the decision of the divector, the peiitioner nas not suificientiy established a temporary need
for the beneficiaries™ sevvices. As a gencra rule, the emaployer inuse establish that the need for the
employee wili e 1 the near. welinaole fdure Generaily. dict period of time will be limited to
one year or less. but in ke case ¢l a one-limac evend cowld Last up w0 3 years. The petitioner's need
for the services or Jabor shail w0 a cre-tme occurtance, a seasona need, a peak load need, or an

N

intermittent neea. 8 U RS 20w 200406 ap s,
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The petit-crer secks approval o) e wealfered positon as seasonal.  In support of this assertion, the
petitioner submitted a staiement of ns temporary need. in which i C,\pldde the life cycle of an
oyster and asscrted that e “Septernrber Shese ovstore reach high quality and demand.”

To establish thet the pature of the need s “seasonal.” “he setitioner must demonstrate that the
services or lehor is tradtionay vied o a season of the year by ain event or pattern and is of a
recurring nature. The pu..mmv shall specity the period(s) of vme during each year in which it
does not need the scrvices or foor. The empleviieni s net seascnal if the period during which
the servic:s or labos 13 not recded s caprecictable or suticct to change or 1s considered a
vacation period D the ooitione '1, pornanent emolovess 8 CROQ 214.2(0)(6)(1)(B)(2).

In this instance. the petvioner hes cot shown taat 1 s expertencing an unusual increase in the
demand 1or its services vrat is diberen from 1 ordineey worsioac need in oyster shucking. The
petitioner has not carctu’lv documenicd the seasonal need through data on its annual historical
need for cddiional suppiene el lenor, 118 wsuan workioad and steiting needs. and the special
needs createw oy e cunen. >.:u.w..?rf»11 or contracts.  The petitioner did not provide any
informatict of the amown o1 evsters shucked Jor cacn moenth ol the vear to indicate a recurring
seasonal turne. Abscnt supporicyg doclinenmaton. e petitioner bas not shown that s need for
the beneficiaries seovices 1s e w0 u reasonal trend or 4 paz‘i"-mu Cevent that recurs every year.
Simpiy gowng on record withow sasea g docuyentgsy evidenze s aot sulticient tor purposes of
meeting the burden ol p nof i these nroceedings Walter of Soiiici, -&2 1&N Dec. 158, 165 (Comm.
1998) (ciuing sdutior o f s vecre Crail «f Colifornic, (4 &N Dee. 190 (Reg, Comm. 1972)).

i

Further, the nettioner s ver estebhished they iC win not conepuabiv need to have someone
perform tiwse servicas o orde e !w AR ‘r‘usn"cﬁ;s; oserational. The pelitioner's need for oyster
shuckers o pevlorm the dotics desertbed oo corm ETA 7200 winen is the nature of the
petitioner’s business. wiit alwa - exint

The burden of oot v shase nooceedivgs resiy sotosy with the etinener. Sceron 291 of the Act,
8 U.S.C.ov 0300 The navaicaet i no st &v.."ins:fi caat ourden, Upon review of the evidence
contained in thie ccord, e decrava e b e atrecior soronad to be ceniect.

ORDER: The anpoal is dismissed. The petition s denied.



