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ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the
documents related to this matter have been returned to the office that originally decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form [-290B, Notice of Appeal or
Motion, with a fee of $585. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must
be filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

erry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The nonimmigrant visa petition was denied by the Director, California Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal is moot
due to the passage of time.

The petitioner is engaged in retail and it seeks to employ the beneficiaries as retail sales persons
(sales clerks) pursuant to section 101(2)(15)(H)(ii)(b) of the Immigration and Nationality Act, 8
U.S.C. § 1101(a)(H)(ii)(b) for the period from October 1, 2009 until January 31, 2010. The
Department of Labor (DOL) determined that the petitioner submitted sufficient evidence for the
issuance of a temporary labor certification by the Secretary of Labor.

On November 9, 2009, the director denied the petition concluding that the petitioner failed to
evidence a peak-load or temporary need for the beneficiaries’ services.

Since the petitioner requested employment dates that have passed, the appeal is moot. In addition,
the petitioner did not present sufficient evidence to establish that it needs 7 temporary workers to
help during the peak load need. In the petitioner’s letter in response to the director’s request for
evidence, it stated that it would like to have 2 sales clerks in each kiosk per each shift, thus they
need 8 temporary workers but they already hired 1 worker so the 1-129 requested 7 temporary
workers. The petitioner also stated that each kiosk has two sides with one chair on each side thus
“clearly indicating that there is room for 2 sales people at each time.” However, the petitioner also
stated on the Form I-129 that it has 6 permanent workers. The permanent workers are retail sales
clerks. The petitioner explained that the permanent workers will fill managerial roles when the
temporary workers fill the positions of sales clerks. Thus, it appears that each kiosk will have more
than 2 workers per shift even though the kiosk is made for 2 workers. The petitioner did not
provide sufficient evidence to establish the need of 2 temporary workers per shift in addition to the
6 permanent employees. Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Moreover, the petitioner submitted one lease agreement with Oak View Mall for the lease of a kiosk
that expired on December 31, 2009, one month prior to the requested end date of employment as
stated on the Form [-129. It appears that the petitioner will not operate one kiosk after December
31, 2009 and thus, would not require the services of two of the temporary workers after that date. It
is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582,
591-92 (BIA 1988). Furthermore, it is noted that the petitioner requested the beneficiary’s services
from October 1, 2009 until January 31, 2010. Therefore, the period of requested employment has
passed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. 1361. Here, the petitioner has not met that burden.

ORDER: The appeal is dismissed, although the matter is moot due to the passage of time.



