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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily dismissed.

The petitioner is engaged in shipbuilding and it seeks to employ the beneficiaries as carpenters-
shipbuilding pursuant to section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act,
8 U.S.C. § 1101(a)(H)(1i)(b), for the period from April 1, 2009 until August 1, 2009. The
Department of Labor (DOL) determined that the petitioner had submitted insufficient evidence
for the issuance of a temporary labor certification. The director determined that the
countervailing evidence submitted by the petitioner was insufficient to overcome the DOL’s
decision.

On March 18, 2009, counsel for the petitioner submitted the Form 1-1290B to appeal the
underlying petition. The petitioner marked the box at part two of the Form 1-290B to indicate
that no supplemental brief and/or additional evidence will be submitted. Thus, the AAO deems
the record complete as currently constituted.

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party
concerned fails to identify specifically any erroneous conclusion of law or statement of fact for
the appeal. 8 C.F.R. § 103.3(a)(1)(v).

On the Form I-290B, the counsel for the petitioner states the following:

On December 17, 2008, we filed with the Director applications for the H-2B visas
for five different shipyard trades (Carpenters, Electricians, Welders, Shipfitters, and
Pipe Fitters) based on identical facts: six vessel construction contracts totaling $232
million dollars that were backlogged due to Hurricanes Gustav and Katrina. All of
these trades are required to construct the vessels under these contracts.

On March 5%, 2009, we received a Notice of Certification for the electricians (please
see enclosed). On March 11, 2009, we received this determination to deny this case.

In the Notice of Certification, there is no mention that the electricians were granted
certification because of any particularity with their trade. The Notice simply states
that the evidence presented was sufficient to establish peak-load need.

Because we provided sufficient evidence to establish our temporary need (based on
the Notice of Certification in an identical case), and in the interest of consistency, we
request certification in this case.

In regards to the director’s conclusions that the petitioner failed to submit sufficient evidence to
show the petitioner’s need for the services or labor is a peakload need, the petitioner fails to
identify any erroneous conclusion of law or statement of fact for the appeal. As no additional
evidence is presented on appeal to overcome the decision of the director, the appeal will be
summarily dismissed in accordance with 8 C.F.R. § 103.3(a)(1)(v).
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In addition, counsel for the petitioner noted that United States Citizenship and Immigration
Services (USCIS) approved other petitions that had been previously filed by the petitioner. The
director's decision does not indicate whether he reviewed the prior approvals of the other
nonimmigrant petitions. If the previous nonimmigrant petitions were approved based on the
same unsupported and contradictory assertions that are contained in the current record, the
approval would constitute material and gross error on the part of the director. The AAO is not
required to approve applications or petitions where eligibility has not been demonstrated, merely
because of prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology
International, 19 1&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that USCIS
or any agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v.
Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988).

Furthermore, the AAOQO's authority over the service centers is comparable to the relationship
between a court of appeals and a district court. Even if a service center director had approved
the nonimmigrant petitions on behalf of the beneficiary, the AAO would not be bound to follow
the contradictory decision of a service center. Louisiana Philharmonic Orchestra v. INS, 2000
WL 282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is summarily dismissed. The petition is denied.



