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DISCUSSION: The director of the California Service Center revoked the previously approved
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAO)
on appeal. The appeal will be dismissed. Approval of the petition is revoked.

The petitioner states it is a nursery stock merchant wholesaler that seeks to employ 30 unnamed
beneficiaries as farm workers pursuant to section 101(a)(15)(H)(ii)(a) of the Immigration and
Nationality Act, 8 U.S.C. § 1101(a)(H)(ii)(a).

On January 6, 2011, the director revoked the petition. The director determined that the petitioner
is not employing the beneficiaries in accordance with the terms of the temporary employment
certification. The director also determined that the petitioner did not submit sufficient evidence
in rebuttal to the United States Citizenship and Immigration Services’ (“USCIS™) Notice of
Intent to Revoke and has not overcome the grounds for revocation.

The record of proceeding before the AAO contains: (1) the Form [-129 and supporting
documentation, dated January 27, 2010; (2) the director’s notice of intent to revoke (NOIR),
dated September 28, 2010; (3) the petitioner’s response to the NOIR; (4) the director’s January 6,
2011 of revocation; and, (5) the Form [-1290B filed on February 9, 2011. The AAO reviewed
the record in its entirety before issuing its decision.

On January 27, 2010, the petitioner filed the Form I-129 (Petition for Nonimmigrant Worker) to
employ 30 unnamed beneficiaries in the H-2A classification for the period from January 28,
2010 until November 28, 2010. The director approved the petition. On September 28, 2010, the
director notified the petitioner of her intent to revoke approval of the H-2A petition. In the
notice of intent to revoke, the director stated the reason for revocation as follows:

In a memorandum dated, July 15, 2010, the United States Consulate General in
Monterrey, Mexico notified USCIS that it refused to issue a visa to the
beneficiaries and returned the petition for possible revocation because during the
visa interview and/or in a subsequent investigation by the Department of State,
information was revealed that was unknown to USCIS at the time the petition was
approved. The information discovered by the Consulate also revealed that during
the interview with several applicants that they have recently returned from the
U.S. and that they received several visas every few months to work on the
petitioner’s farm in Austin, Giddings and Sanger, Texas. Moreover, there were
sworn statements by beneficiaries to support these findings. The beneficiaries
claimed that all the work was done at the same work site and that the work
remained the same year round. Further, the beneficiaries stated that there were
workers from Mexico who are working for the petitioner all year round.

In response, the petitioner submitted a letter dated October 27, 2010, and stated that the
“company and its executive managers in Texas and at the corporate headquarters in Fort Lupton,
Colorado, acknowledge the prior mistakes, and they are committed to full compliance in the
future.” The petitioner also stated that, “to the best of the Company’s knowledge, no H-2A
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worker remained in the country for a full year at any Company farm.” The petitioner also
outlined new policies and procedures that will be adopted by the petitioner to avoid any
misrepresentation or error for future H-2A filings. Moreover, the petitioner stated that the
petitioner is “fully committed to compliance going forward.”

In the Notice of Revocation, the director stated, “while USCIS appreciates the petitioner’s intent
to comply with regulations through operational and schedule changes, the relevant question in
this revocation proceeding is whether it complied with the terms of the instant petition.” The
director also noted that, “in its response to the Notice of Intent to Revoke, the petitioner admitted
that it failed to comply with the terms of the instant petition, by assigning some of its workers to
locations not specified on its accompanying temporary labor certification.”

On appeal, the petitioner submitted a chart of its previous H-2A filing’s from 2008 until the
present for the Texas locations. The petitioner also provided a list of each H-2A worker that has
worked for the petitioner, including the petition number, dates of employment, and farm location
as evidence that none of the petitioner’s H-2A workers have been working all year round or had
visas transferred from one farm location to another.

On appeal, the petitioner did not provide sufficient evidence to overcome the claims that H-2A
workers would work in three different locations in Texas, including Austin, Giddings and
Sanger, Texas. In addition, as noted by the director, the petitioner acknowledged that it made
mistakes in its H-2A filings and thus, did not present sufficient evidence to establish that the
current petition was filed properly. This evidence is not sufficient to overcome the director’s
concerns as noted in the Notice of Intent to Revoke and the revocation decision. Going on
record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998)
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)).

As noted by the director, the petitioner did not present sufficient evidence to overcome the
revocation. For the reasons discussed above, the appeal will be dismissed. Accordingly, the
director’s revocation decision will remain the same and the approval of the petition will be
revoked.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the
Immigration and Nationality Act, 8 U.S.C. § 1361. Here, the petitioner has not met that burden.

ORDER: The appeal is dismissed.



