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ON BEHALF OF PETITIONER:

Enclosed please find the decision of the Administre!re Appeals Office in your case. All of the
documents related to this matter have been returned to the office that originally decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)}(1)(i) requires that any motion must
be filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The nonimmigrant visa petition was denied by the director, California Service
Center. The Administrative Appeals Office (AAO) dismissed the subsequently filed appeal and
affirmed the director's decision to deny the petition. The matter is now before the AAO on a
motion to reopen. The motion will be dismissed and the director’s and the AAQO’s decision will be
undisturbed.

The petitioner is a construction company that seeks to extend the employment of the beneficiary
as a carpenter pursuant to section 101(a){15)H){ii)(b) of the Immigration and Nationality Act, 8
U.S.C. § 1101(a)(H)(ii)(b), for the period from September 30, 2009 until September 30, 2010.
The Guam Department of Labor (DOL.) determined that the petitioner had submitted sufficient
evidence for the issuance of a temporary labor certification.

The director denied the petition on March 30, 2010, concluding that the named beneficiary is a
national of the People’s Republic of China and is thus not eligible to participate in the H-2B visa
program pursuant to the list of eligible countries provided by the Secretary of Homeland
Security.

In a decision dated February 25, 2011, the AAO affirmed the ground for dismissal. On March
24, 2011, counsel for the petitioner filed a Form [-290B and identified it as a Motion to Reopen.

On motion, counsel for the petitioner explained that the petitioner has always employed workers
from China and “to employ similarly skilled labor from other countries requires Petitioner to
establish contact with manpower agencies in these countries or to go to these countries to search
and recruit for labor on its own.” Moreover, counsel states that the “2011 list of eligible countries
in H-2B program effectively eliminated most of the traditional source of H-2B countries
neighboring Guam, such as China, Taiwan, Malaysia, Indonesia, Thailand and India,” and thus, it is
“impossible” for the petitioner to replace the workers in the middle of construction. Counsel
explained that it would be very difficult to recruit workers from an eligible country. In addition,
counsel for the petitioner states that Guam has a “chronic shortage of skilled labor,” and
“maintaining continuity of current construction projects serves vital interests of the local
economy as well as that of the federal government as Guam is at the beginning of a massive
military buildup.”

Counsel’s assertions are not persuasive evidence that it would be “impossible™ for the petitioner
to find a carpenter from a country on the Secretary’s list of eligible countries. Counsel’s
assertions do not satisfy the requirements of either a motion to reopen or a motion to reconsider.

The regulations at 8 C.F.R. 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the
new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence.”
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Based on the plain meaning of "new," a new fact is found to be evidence that was not available and
could not have been discovered or presented in the previous proceeding.’

A review of the evidence that the petitioner submits on motion reveals no fact that could be
considered new under 8 C.F.R. 103.5(a)(2). The evidence submitted was either previously available
and could have been discovered or presented in the previous proceeding, or it post-dates the
petition. The documentation presented on motion does not overcome the concerns addressed in the
director’s denial and the AAQ’s dismissal of the appeal. Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure
Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Motions for the reopening of immigration proceedings are disfavored for the same reasons as are
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS v.
Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudy, 485 U.S. 94 (1988)). A party seeking to
reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the current
motion, the movant has not met that burden.

In addition, the motion does not satisfy the requirements of a motion to reconsider. 8 C.F.R. §
103.5(a)(2) states, in pertinent part:

A motion to reconsider must state the reasons for reconsideration and be supported
by any pertinent precedent decisions to establish that the decision was based on an
incorrect application of law or Service policy. A motion to reconsider a decision
on an application or petition must, when filed, also establish that the decision was
incorrect based on the evidence ofrecord at the time of'the initial decision.

On motion, counsel does not submit any document that would meet the requirements of a motion
to reconsider. A review of the record and the adverse decision indicates that the director and the
AAQ properly applied the statute and regulations to the petitioner's case. The petitioner's
primary complaint is that the director denied the petition. As previously discussed, the petitioner
has not met its burden of proof and the denial was the proper result under the regulation.
Accordingly, the petitioner's claim is without merit.

In visa petition proceedings, the burden is on the petitioner to establish eligibility for the benefit
sought. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). The petitioner must prove by a
preponderance of evidence that the beneficiary is fully qualified for the benefit sought. Matter of
Martinez, 21 1&N Dec. 1035, 1036 (BIA 1997); Matter of E-M-, 20 1&N Dec. 77, 79-80 (Comm.
1989); Matter of Soo Hoo, 11 I&N Dec. 151 (BIA 1965).

The “preponderance of the evidence” standard requires that the evidence demonstrate that the
applicant's claim is “probably true,” where the determination of "truth" is made based on the
factual circumstances of each individual case. Matter of E-M-, 20 I1&N Dec. 77, 79-80 (Comm.

' The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just discovered,
found, or learned <new evidence> . . .." WEBSTER'S I NEW RIVERSIDE UNIVERSITY DICTIONARY 792
(1984)(emphasis in original).
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1989). In evaluating the evidence, Matter of E-M- also stated that "[t]ruth is to be determined
not by the quantity of evidence alone but by its quality.” fd. Thus, in adjudicating the application
pursuant to the preponderance of the evidence standard, the director must examine each piece of
evidence for relevance, probative value, and credibility, both individually and within the context
of'the totality of the evidence, to determine whether the fact to be proven is probably true.

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative,
and credible evidence that leads the director to believe that the claim is "probably true" or "more
likely than not," the applicant or petitioner has satisfied the standard of proof. See U.S. v.
Cardozo-Fonseca, 480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50
percent probability of something occurring). If the director can articulate a material doubt, it is
appropriate for the director to either request additional evidence or, if that doubt leads the
director to believe that the claim is probably not true, deny the application or petition.

Here, the submitted evidence does not meet the preponderance of the evidence standard. As
noted in the director’s decision and the AAO’s decision, the petitioner did not provide sufficient
evidence to establish the beneficiary is eligible for H-2B classification as a national from China.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. 1361. The petitioner has not sustained that burden. 8 CFR 103.5(a)(4) states that "[a]
motion that does not meet applicable requirements shall be dismissed." Accordingly, the motion
will be dismissed, the proceedings will not be reconsidered, and the previous decisions of the
director and the AAQ will not be disturbed.

ORDER: The motion will be dismissed. The director’s and AAQ’s decision will be
undisturbed. The petitioner is denied.




