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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 
The petition will be denied. 

The petitioner is a manufacturing company that seeks to employ the beneficiary as a "CEO" for a 
period of six months. l The petitioner, therefore, endeavors to classify the beneficiary as a 
nonimmigrant worker trainee pursuant to section 101(a)(15)(H)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(iii). 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
director's RFE; (4) the director's denial letter; and, (5) the Form I-290B and supporting 
documentation. The AAO reviewed the record in its entirety before issuing its decision. 

On October 22, 2009, the director denied the petition on multiple grounds: (1) the petitioner 
failed to establish that the proposed training program would benefit the beneficiary in pursuing a 
career abroad; (2) the petitioner failed to establish that the proposed training program does not 
deal in generalities with no fixed schedule, objectives, or means of evaluation; (3) the petitioner 
failed to demonstrate that it has sufficiently trained manpower to provide the training specified; 
and, (4) the petitioner failed to establish that the beneficiary would not engage in productive 
employment unless such employment is incidental and necessary to the training. On appeal, the 
petitioner contends that the director erred in denying the petition. 

Section 101(a)(15)(H)(iii) of the Act, 8 U.S.C. § 1l01(a)(15)(H)(iii), provides classification for 
an alien having a residence in a foreign country, which he or she has no intention of abandoning, 
who is coming temporarily to the United States as a trainee, other than to receive graduate 
medical education or training, in a training program that is not designed primarily to provide 
productive employment. 

The regulation at 8 C.F.R. § 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee-

(A) Conditions. The petitioner is required to demonstrate that: 

(1) The proposed training is not available in the alien's own 
country; 

(2) The beneficiary will not be placed in a position which is 
in the normal operation of the business and in which 
citizens and resident workers are regularly employed; 

1 The Fonn 1-129 indicated the total number of workers for this petition as three. On appeal, the petitioner stated 

that it wishes to pursue the H-2B petition for only one beneficiary and the other two beneficiaries were withdrawn 
from the petition. 
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(3) The beneficiary will not engage in productive 
employment unless such employment is incidental and 
necessary to the training; and 

(4) The training will benefit the beneficiary in pursuing a 
career outside the United States. 

(B) Description of training program. Each petition for a trainee must 
include a statement which: 

(1) Describes the type of training and supervlSlon to be 
given, and the structure of the training program; 

(2) Sets forth the proportion of time that will be devoted to 
productive employment; 

(3) Shows the number of hours that will be spent, 
respectively, in classroom instruction and in on-the-job 
training; 

(4) Describes the career abroad for which the training will 
prepare the alien; 

(5) Indicates the reasons why such training cannot be 
obtained in the alien's country and why it is necessary for 
the alien to be trained in the United States; and 

(6) Indicates the source of any remuneration received by the 
trainee and any benefit, which will accrue to the 
petitioner for providing the training. 

(iii) Restrictions on training program for alien trainee. A training program 
may not be approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means 
of evaluation; 

(B) Is incompatible with the nature of the petitioner's business or 
enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial 
training and expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will 
be used outside the United States; 



Page 4 

(E) Will result in productive employment beyond that which IS 

incidental and necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of 
domestic operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and 
sufficiently trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical 
training previously authorized a nonimmigrant student. 

In the letter of support, dated February 24, 2009, the petitioner stated it "manufactures and sells 
Fl· ·tems around the world." The petitioner also explained that the training is unavailable in 
the beneficiary's home country for the following reasons: 

Many of our items require very specialized knowledge of the Jewish religion. 
Due to the lack of a significant Jewish population in Shanghai, Judaica is 
nonexistent there. In fact, Judaism is not a legally recognized religion in China. 
This makes it very difficult to properly educate our staff with the necessary 
knowledge about Jewish holidays and customs required to produce our products 
accurately and traditionally. Our product often arrives with production error that 
could easily be prevented with some proper education. 

In response to the director's request for evidence, the petitioner reiterated the same information 
submitted with the initial filing, but provided additional information about the training program 
as follows: 

During the training in the US we will provide instruction administered by 
prominent Jewish speakers and experts in the Jewish Religion; we will set up a 
classroom in our New York Office where [the beneficiary] will be taught about 
Jewish Culture and be provided with books about Judaism and Judaica; we will 
conduct discussions covering related topics in order for her to learn the traditions 
associated with our products. The training sessions are to be held for at leas[t] 2 
hours a day; every other day; in addition to on the job training. She will also 
accompany our NY staff to Judaica Stores, Synagogues and will be living amount 
[sic] Jews in a religious Jewish Community and experience first hand the way of 
life and holidays of the Jewish Society. 

The petitioner submitted photographs and a catalogue of the products manufactured by the 
petitioner. In addition, the photographs show a small office with two cubicles and a main desk 
and storage area for the products. 

On appeal, the petitioner explained that the specific work skills that will be taught to the 
beneficiary during the training program is: (1) learn the biblical Hebrew language; (2) learn 
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about Jewish customs rituals and traditions; (3) learn embroidery skills to conform to the Jewish 
culture; (4) market research in this field; and, (5) attend Judaic shows/museums, etc. The 
petitioner further states that these skills will help the beneficiary in her position abroad since 
"this will ensure that the Judaic products manufactured in China have the correct Hebrew 
inscriptions on them, are the required size, color and are made to the correct religiouslbiblical 
standards this will create a greater control on production and therefore help to further develop 
this business." 

Upon review, the petitioner's proposed training program does not meet the regulatory 
requirements to establish eligibility for the nonimmigrant visa. 

The regulation at 8 C.F.R. § 214.2(h)(7)(ii)(A)(4) requires the petitioner to demonstrate that the 
proposed training will benefit the beneficiary in pursuing a career outside the United States. 

As the purpose of the proposed training program is to train the beneficiary on the petitioner's 
unique business practices, the only setting in which the beneficiary would be able to utilize her 
newfound knowledge would be for the petitioner. However, the petitioner did not provide any 
evidence that it has a branch office in China and that the office in China plans to hire the 
beneficiary upon completion of the training program. In the director's request for evidence, the 
director specifically requested documentation to support the claim that the petitioner can make a 
credible offer of foreign employment to the beneficiary upon completion of the training program 
such as the specific nature of the affiliation with the foreign offices that are directly owned by 
the petitioner. In response to the director's request for evidence, the petitioner did not submit 
any documentation to support the claim that it has an affiliate office in China. As the petitioner 
did not submit any evidence of operations in China, there exists no setting in which the 
beneficiary would be able to utilize her newfound knowledge. A petitioner must establish 
eligibility at the time of filing the nonimmigrant visa petition. A visa petition may not be 
approved based on speculation of future eligibility or after the petitioner or beneficiary becomes 
eligible under a new set of facts. Matter 0/ Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 
1978). In this particular case, since the proposed training is specific to the petitioner, and the 
only setting in which the beneficiary would utilize her skills would be for the petitioner in China, 
the petitioner must document that it actually has plans to commence operations in China or 
currently has offices in China. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter o/Soffici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Matter a/Treasure Craft a/California, 14 I&N Dec. 
190 (Reg. Comm. 1972)). The petitioner has not satisfied 8 C.F.R. § 214.2(h)(7)(ii)(A)(4). For 
this reason, the petition may not be approved. 

The director also found that the petitioner failed to submit evidence that the training program 
does not deal in generalities with no fixed schedule, objectives, or means of evaluation. The 
regulation at 8 C.F.R. § 214.2(h)(7)(iii)(A) precludes approval of a petition where the petitioner 
submits a training program that deals in generalities with no fixed schedule, objectives, or means 
of evaluation. 
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The petitioner has not established that its training program does not deal in generalities. Much of 
the information submitted by the petitioner is vague in nature and leaves the AAO with very little 
idea of what the beneficiary would actually be doing on a day-to-day basis. The program is a six 
month training program but the petitioner failed to provide a training outline. The director 
specifically requested for a complete outline of the proposed training program but the petitioner 
did not submit this information. Failure to submit requested evidence that precludes a material 
line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103 .2(b)( 14). 

As noted above, on appeal, the petitioner explained that that the training program will teach the 
beneficiary on "biblical Hebrew language;" "Jewish customs rituals and traditions;" and, 
"embroidery skills to conform to the Jewish culture." It is not clear why the beneficiary needs to 
learn about Jewish culture and language in order to manufacture Jewish products. 
Manufacturing companies utilize machines that already have templates of the required 
embroidery and it is not clear why the beneficiary will need to know about the Hebrew language 
and customs. In addition, a large part of the training is on-the-job training but the petitioner does 
not explain what that will entail. The vague, generalized description of the training program 
does not explain what the beneficiary would actually be doing on a day-to-day basis. The 
petitioner is not required to provide an exhaustive account of how the beneficiary is to spend 
every minute of the training program, but the description provided is inadequate. Again, the 
petitioner has failed to provide a meaningful description, beyond generalities, of what the 
beneficiary would actually be doing, on a day-to-day basis, for much of the proposed training 
program. It has failed to establish that its proposed training program does not deal in 
generalities. It has not satisfied 8 C.F.R. § 214.2(h)(7)(iii)(A). 

In addition, the petitioner did not provide a clear explanation of how the beneficiary will be 
evaluated throughout the training program. The petitioner only provides a general explanation of 
topics to be discussed but does not provide the syllabus that will be followed, information on 
how the material will be taught, information on the assignments that will be assigned to the 
beneficiary, or materials that the beneficiary will use in order to learn the topics to be discussed. 

The regulation at 8 C.F.R. § 214.2(h)(7)(iii)(G) precludes approval of a petition in which the 
petitioner has not established that it has the physical plant and sufficiently trained manpower to 
provide the training specified. 

The Form 1-129 indicated that it currently employs six individuals. The petitioner did not state 
who will supervise the beneficiary. The petitioner stated that once the beneficiary enters the U.S. 
for the training program, it will "hire the services of a Rabbi teacher who will teach the 
applicants 8-10 hours of lessons per week." However, the petitioner did not explain who will 
teach the program for the rest of the time. The record of proceeding, as currently constituted, 
does not adequately explain who will perform the trainer's workload while he/she is instructing 
the beneficiary during the training program. In addition, the petitioner did not provide sufficient 
evidence to establish that it has the physical plant to provide the training program. The 
photographs of the petitioners' office do not show any room for a six-month training program. 
The photographs indicate a small room for storage of the products, two cubicles and another 
small area with a desk. It is not clear where the beneficiary will receive her training for six 
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months when the area is already utilized by the employees that need to perform the petitioner's 
daily business operations. The regulation at 8 C.F.R. § 214.2(h)(7)(iii)(G) precludes approval of 
this petition. For this additional reason, the petition may not be approved. 

The petitioner failed to demonstrate that the beneficiary will not be placed in a position which is 
in the normal operation of the business and in which citizens and resident workers are regularly 
employed, and that the beneficiary will not engage in productive employment unless such 
employment is incidental and necessary to the training. The regulation at 8 C.F.R. § 
214.2(h)(7)(ii)(A)(3) requires a demonstration that the beneficiary will not be placed in a 
position which is in the normal operation of the business and in which citizens and resident 
workers are regularly employed. The regulation at 8 C.F.R. § 214.2(h)(7)(iii)(E) precludes 
approval of a training program which will result in productive employment beyond that which is 
incidental and necessary to the training. 

The AAO hereby incorporates its previous discussion regarding the vague and generalized 
description of the training program contained in the record, particularly regarding the rotational 
assignment portions of the training. Without additional information regarding what the 
beneficiary will actually be doing while she is in the U.S. office, the AAO concludes that she 
will in fact be placed in a position which is in the normal operation of the business and in which 
citizens and resident workers are regularly employed, and that she will engage in productive 
employment beyond that incidental and necessary to the training. In addition, the Form 1-129 
indicated the beneficiary's job title as "CEO" which appears to be a position in the company 
rather than a training program. As such, the petitioner has not satisfied 8 C.F.R. §§ 
214.2(h)(7)(ii)(A)(ii)(3), or 214.2(h)(7)(iii)(E). 

The AAO finds that the petition was properly denied and, for the reasons set forth in the 
preceding discussion, will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


