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DISCUSSION: The nonirnrnigrant visa petition was denied by the Director, Vermont Service Center, 
and is now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 

The petitioner is a citizen of the United States who seeks to classify the beneficiary, a native and citizen 
of Haiti, as the fiance(e) of a United States citizen pursuant to 5 101(a)(15)0() of the Immigration and 
Nationality Act (the Act), 8 U.S.C.. 1101(a)(15)(K). 

The director denied the petition because the petitioner failed to submit the requested two passport-style 
photographs of himself. On appeal, the petitioner claims that he submitted the two photographs when 
he responded to the director's Request for Evidence (RFE). He, however, submits two photographs for 
inclusion in the record. 

The director's reason for denying the petition has been overcome by the petitioner's submission of two 
passport-style photographs. Nevertheless, the petition may not be approved because the record does not 
show that the petitioner is free to marry the beneficiary. 

Section 101 (a)(15)(K) of the Act defines "fianc~(e)" as: 

An alien who is the fiancke or fianck of a citizen of the United States and who seeks to 
enter the United States solely to conclude a valid marriage with the petitioner within 
ninety days after entry. . . . 

Section 2 14(d) of the Act, 8 U.S.C.. , 1 1 84(d), states in pertinent part that a fianck(e) petition: 

[slhall be approved only after satisfactory evidence is submitted by the petitioner to 
establish that the parties have previously met in person within two years before the date 
of filing the petition, have a bona fide intention to marry, and are legally able and 
actually willing to conclude a valid marriage in the United States withln a period of 
ninety days after the alien's arrival . . . . [emphasis added] 

In was held in Matter of Souza, 14 I&N Dec. 1 (Reg. Cornm. 1972) that both the petitioner and 
beneficiary must be unmarried and free to conclude a valid marriage at the time the petition is filed. 

When the director initially requested the two photographs of the beneficiary on February 28, 2008, he 
also noted that the petitioner had submitted only a copy of the Findings and Orderfrom the Probate 
and Family Court, not a final divorce decree. The director requested that the petitioner submit a final 
divorce decree for his marriage to l o  establish that the petitioner was free to many. 
When responding, the petitioner submitted another copy of the Probate and Family Court's order, not a 
divorce decree. 

The petition is not approvable. The order from the Family and Probate Court, which is dated November 
5, 2003, is an order regarding a separation agreement, not a divorce. There is no evidence that the 
mamage between the petitioner and his s p o u s e , h a s  been legally terminated by death or 
divorce. Therefore, the AAO cannot find that the petitioner was legally able to conclude a valid 
marriage with the beneficiary when he filed the petition. The appeal must, therefore, be dismissed. 
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An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). 

The denial of the petition is without prejudice. Should the petitioner wish to file a new I-129F Petition, 
he should consult the instructions to the Form I-129F to understand the specific documents that he 
should file along with the petition. The petitioner may download the I-129F petition with the 
instructions from the U.S. Citizenship and Immigration Services (USCIS) website at www.uscis.pov, or 
he may call the USCIS National Customer Service Center (NCSC) at 1-800-375-5283 to have the form 
and the instructions mailed to his home. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.C. tj 1 36 1. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


