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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a naturalized citizen of the United States who seeks to classify the beneficiary, a native
and citizen of Vietnam, as the fiancé(e) of a United States citizen pursuant to § 101(a)(15)(K) of the
Immigration and Nationality Act (the Act), 8 US.C. § 1101(a)(15)(K).

The director denied the nonimmigrant visa petition because the petitioner failed to submit evidence that
he and the beneficiary personally met within the two-year period immediately preceding the filing of the
petition or that he qualified for a waiver of that requirement. On appeal the petitioner states, in part, that
he plans to travel to Vietnam on November 17, 2010, to visit the beneficiary.

A "fiancé(e)" is defined at Section 101(a)(15)}(K) of the Act as:
Subject to subsections (d) and (p) of section 214, an alien who -

(1) is the fiancée or fiancé of a citizen of the United States . . . and who seeks to enter the
United States solely to conclude a valid marriage with the petitioner within ninety days
after admission.

Section 214(d)(1) of the Act, 8 U.S.C. § 1184(d)(1), states in pertinent part that a fiancé(e) petition:

[s]hall be approved only after satisfactory evidence is submitted by the petitioner to
establish that the parties have previously met in person within 2 years before the date of
filing the petition, have a bona fide intention to marry, and are legally able and actually
willing to conclude a valid marriage in the United States within a period of ninety days
after the alien's arrival . . ..

The petitioner filed the Petition for Alien Fiancé(e) (Form 1-129F) with U.S. Citizenship and
Immigration Services (USCIS) on April 12, 2010. Therefore, the petitioner and the beneficiary were
required to have met in person between April 12, 2008 and April 12, 2010.

When he filed the petition, the petitioner responded “No” to question #18 on the [-129F Petition that
asks whether he and the beneficiary had met in person within the two-year period immediately
preceding the filing of the petition. The petitioner stated, in part, that he met the beneficiary on the
internet when she was searching for a tutor.

On May 10, 2010, the director issued a Request for Evidence (RFE), requesting that the petitioner
submit evidence that he and the beneficiary had met in person within the two-year period immediately
preceding the filing of the petition or that he qualified for a waiver of that requirement.

In his response to the director’s RFE, the petitioner submitted additional documentation, including a
letter in which he stated, in part, that he did not have enough vacation time saved up to visit the
beneficiary.
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The director denied the nonimmigrant visa petition because the petitioner failed to submit evidence that
he and the beneficiary personally met within the two-year period immediately preceding the filing of the
petition or that he qualified for a waiver of that requirement.

The AAO acknowledges the petitioner’s statement that he planned to travel to Vietnam on November
17, 2010, to visit the beneficiary. The petition may not be approved, however, because the petitioner
must establish eligibility at the time of filing the nonimmigrant visa petition. USCIS regulations
affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time the
petition is filed. 8 C.F.R. § 103.2(b)(1). A visa petition may not be approved at a future date after
the petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire
Corp., 17 1&N Dec. 248 (Reg. Comm. 1978). In this case, the petition was filed on April 12, 2010,
and thus the petitioner and the beneficiary were required to have met between April 12, 2008 and April
12, 2010. Since this has not occurred, it is concluded that the petition may not be approved.
Accordingly, the appeal is dismissed.

Beyond the decision of the director, the record does not contain original statements from the petitioner
and the beneficiary or other evidence that establishes their mutual intent to marry within 90 days of the
beneficiary’s entry into the United States in K-1 status. For this additional reason, the petition may not
be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.




