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DISCUSSION: The Director, Vermont Service Center (“the director”), denied the nonimmigrant visa
petition, and the matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed. The petition will remain denied.

The petitioner is a citizen of the United States who seeks to classify the beneficiary, a native and a
citizen of Morocco, as the fiancée of a United States citizen pursuant to § 101(a)(15)(K) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(K).

The director denied the nonimmigrant visa petition because petitioner failed to establish that he was
legally free to marry the beneficiary at the time the petition was filed. On appeal, the petitioner submits
additional evidence.

Applicable Law
A "fiancé(e)" is defined at Section 101(a)(15)(K) of the Act as:
subject to subsections (d) and (p) of section 214, an alien who -

(i) is the fiancée or fiancé of a citizen of the United States . . . and who seeks to enter the
United States solely to conclude a valid marriage with the petitioner within ninety days
after admission].]

Section 214(d)(1) of the Act, 8 U.S.C. § 1184(d)(1), states in pertinent part that a fiancé(e) petition:

shall be approved only after satisfactory evidence is submitted by the petitioner to establish that
the parties have previously met in person within 2 years before the date of filing the petition,
have a bona fide intention to marry, and are legally able and actually willing to conclude a valid
marriage in the United States within a period of ninety days after the alien's arrival, except that
the Secretary of Homeland Security in [her] discretion may waive the requirement that the
parties have previously met in person. . . .

Pursuant to 8 C.F.R. § 214.2(k)(2):

As a matter of discretion, the director may exempt the petitioner from this requirement only
if it is established that compliance would result in extreme hardship to the petitioner or that
compliance would violate strict and long-established customs of the K-1 beneficiary's foreign
culture or social practice, as where marriages are traditionally arranged by the parties of the
contracting parties and the prospective bride and groom are prohibited from meeting
subsequent to the arrangement and prior to the wedding day. In addition to establishing that
the required meeting would be a violation of custom or practice, the petitioner must also
establish that any and all other aspects of the traditional arrangements have been or will be
met in accordance with the custom or practice. Failure to establish that the petitioner and K-
1 beneficiary have met within the required period or that compliance with the requirement
should be waived shall result in the denial of the petition. Such denial shall be without
prejudice to the filing of a new petition once the petitioner and K-1 beneficiary have met in
person.
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Factual and Procedural History

The petitioner filed the Petition for Alien Fiancé(e) (Form I-129F) with U.S. Citizenship and
Immigration Services (USCIS) on March 16, 2011. Therefore, the petitioner and beneficiary were
required to have met between March 16, 2009 and March 16, 2011. On the Form I-129F, the petitioner
indicated “yes” to the question about whether he and the beneficiary had met in person within the two-
year period preceding the filing of the petition but did not describe the circumstances surrounding the
meeting.

On June 1, 2011, the director issued a request for evidence (RFE) to the petitioner, requesting him to
provide additional evidence of the termination of the petitioner’s prior marriage. In response to the
RFE, the petitioner submitted a marital divorce decree affixed with the corporate seal of the

the of the District of Columbia. On December 20, 2011, the director
determined that the marital divorce decree was not registered with a recognized civil authority in the
District of Columbia and denied the petition, concluding that the petitioner failed to establish that he
was free to enter into a valid marriage at the time the Form [-129F was filed.

Analysis

On appeal, the petitioner submits a Judgment of Absolute Divorce from the Circuit Court for

Maryland showing that his prior marriage was terminated on February 22, 2012,
nearly a year after the Form [-129F was filed. The petitioner was therefore not free to enter into a valid
marriage with the beneficiary at the time of filing the petition. The petitioner must establish eligibility
at the time of filing the nonimmigrant visa petition. 8 C.F.R. § 103.2(b)(1). A visa petition may not
be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of
facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm'r 1978).

Beyond the director’s decision, the record also lacks evidence that the petitioner and the beneficiary
have met in person during the requisite two-year period immediately preceding the filing of the petition,
or evidence that the petitioner merits a favorable exercise of discretion to exempt him from such
requirement pursuant to section 214(d)(1) of the Act and the regulation at 8 C.F.R. § 214.2(k)(2)." On
the Form I-129F, the petitioner indicated that he met the beneficiary in person and that he has known
her family for fifteen years. In his letter of intent to marry the beneficiary, the petitioner stated that they
met two years ago when he stayed with her family for one month. The petitioner did not submit any
probative details regarding the visit or provide any other evidence to establish that he met the
beneficiary during the requisite period. Additionally, the record still lacks an original statement from
the beneficiary establishing her intent to marry the petitioner within 90 days of her admission into the
United States in K-1 status.

'An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683
(9th Cir. 2003).
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Conclusion

The petitioner failed to establish that he was legally free to marry the beneficiary at the time the petition
was filed. Additionally, the petitioner failed to establish that the statutorily required personal meeting
between the petitioner and the beneficiary occurred during the requisite time period and the petitioner
has not demonstrated that he is eligible for a discretionary waiver of such a requirement. Consequently,
the beneficiary may not benefit from the instant petition and it must remain denied. The appeal is,
therefore, dismissed. As stated at 8 C.F.R. § 214.2(k)(2), the denial of this petition is without prejudice
to the filing of a new petition.

In these proceedings, the petitioner bears the burden of proof to establish the beneficiary’s eligibility by
a preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chawathe, 25
I&N Dec. 369, 375 (AAO 2010). Here, that burden has not been met. :

ORDER: The appeal is dismissed. The petition remains denied.



