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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Vermont Service
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner, Trading, Inc., endeavors to classify the beneficiary as an
executive or manager pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act

(the Act), 8 U.S.C. )L). The petitioner claims that it is a wholly owned subsidiary
of L.L.C.), located in the United Arab Emirates, and is engaged in
the Tmport and sale of garments business. The initial petition was approved to allow the

stay for three years as the U.S entity’s marketing manager. The petitioner was incorporated in
the State of New Jersey on August 3, 1999 and claims to have four employees.

On April 10, 2001, the director determined that the petitioner failed to establish that the

beneficiary will be employed in a primarily managerial capacity.

On appeal, the petitioner’s counsel claims that the director’s “decision ignores the extensive
explanation of the beneficiary’s executive duties,” and asserts that the beneficiary alternatively
should be classified as a function manager.

To establish -1 eligibility under section 101(a)(15)(L) of the Act, the petitioner must meet
certain criteria. Specifically, within three years preceding the beneficiary’s application for
admission into the United States, a qualifying organization must have employed the beneficiary
in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year. Furthermore, the beneficiary must seck to enter the United States temporarily to
continue rendering his or her services to the same employer or a subsidiary or affiliate thereof in
4 managerial, executive, or specialized knowledge capacity.

In relevant part, the regulations at 8 C.F.R. § 214.2(1)(3) state that an individual petition filed on
Form 1-129 shall be accompanied by:

) Evidence that the petitioner and the organization which employed or wil]
employ the alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of
this section;

(ii) Evidence that the aljen will be employed in an executive, managerial, or

specialized knowledge capacity, including a detailed description of the services to be
performed.

(A) Evidence that the United States and foreign entities are still qualifying
organizations as defined in paragraph (1)( 1)(ii)(G) of this section;
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managerial or executive capacity in the United States. Section 101(a)(44)(A) of the Act, 8 U.S.C.

(B) Evidence that the United States entity has been doing business as defined in
paragraph (1)(1)(ii)(H) of this section for the previous year;

© A statement of the duties performed by the beneficiary for the previous year
and the duties the beneficiary will perform under the extended petition;

)] A statement describing the staffing of the new operation, including the
number of employees and types of positions held accompanied by evidence of wages
paid to employees when the beneficiary will be employed in a managerial or
executive capacity; and

(E) Evidence of the financial status of the United States operation.

§ 1101(a)(44)(A), provides:

The term “managerial capacity” means an assignment within an organization in which the
employee primarily-

a4.) manages the organization, or a department, subdivision, function, or
component of the organization;

(ii.) supervises and controls the work of other supervisory, professional, or
managerial employees, or Manages an essential function within the organization, or a
department or subdivision of the organization; ‘

function managed; and

(iv.)  exercises discretion over the day-to-day operations of the activity or function
for which the employee has authority. A first-line supervisor is not considered to be
acting in a managerial capacity merely by virtue of the supervisor’s supervisory
duties unless the employees supervised are professional.

Section 101(a)(44)(B) of the Act, 8 US.C. § 1101(a)(44)(B), provides:

@i.) directs the Mmanagement of the organization or a major component or function
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(ii.)  establishes the goals and policies of the organization, component, or function;
(ili.)  exercises wide latitude in discretionary decision-making; and

(iv.)  receives only general supervision or direction from higher level executives,
the board of directors, or stockholders of the organization.

Initially, on Form I-129, the petitioner described the beneficiary’s duties as “[e]stablish [and]
build U.S. business to promote, market, import [and] distribute our products.” In addition, in an
October 13, 2000 letter filed with Form I-129, the beneficiary described his U.S, duties:

I am responsible for directing our sales and marketing activities, including the
development of patterns and samples for goods to be manufactured for our
customers, and the creation of promotional and informational materials,
analyzing the markets for our products and developing sales and marketing
strategies for the garments and fabrics that we manufacture in Dubai. ’

* * *

I confer with existing major customers to determine both what types of products
meet their needs, and how to best serve through order fulfillment, shipping and
delivery arrangements and schedules, as well as payment terms and credit
facilities. To handle the sales and marketing work, I have already hired three
employees. . . . These are in addition to the personnel in Dubai whom I continue
to manage and to rely on for sales, production, and fulfillment support.

In addition, the beneficiary claims that his subordinates in the United States include a senjor
account manager, an assistant to the senior account manager, and a secretary-receptionist. The
beneficiary briefly described the U.S. employees’ duties. The beneficiary also described the
duties of the sales manager, a production manager, an assistant marketing manager, and
merchandisers working at the foreign entity.

On December 18, 2000, the director requested additional evidence. In particular, the director
requested a list of the beneficiary’s duties, percentages of time spent on each duty, a description
of the beneficiary’s subordinates, a description of the U.S. employees’ job duties, and the
minimal experience and educational requirements for their positions.

office the size and nature of the petitioner’s business, the beneficiary would not be engaged in
primarily managerial or executjve job duties. Consequently, the director denied the petition.
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On appeal, the petitioner’s counsel claims that the director’s “decision ignores the extensive
explanation of the beneficiary’s executive duties.” Counsel claims that the beneficiary will be:
1) acting as an executive and manager directing an important component of the organization; and,
2) acting as a functional manager for the company and does not directly perform the essential
function of the company. Counsel also asserts that the number of employees supervised is not
determinative of executive or managerial capacity and states that the director placed undue
emphasis on the size of the U.S, company.

In examining the executive or managerial capacity of the beneficiary, the AAO will look first to
the description of the beneficiary’s U.S. job duties. See 8 C.F.R. § 214.2()(3)(ii). On review, the

supervisory, professional, or managerial. See § lOl(a)(44)(A)(ii) of the Act. The petitioner
claimed that the beneficiary has three employees and other personnel at the foreign entity that the
beneficiary will “continue to manage.”

profession shall include but not be limited to architects, engineers, lawyers, physicians, surgeons,
and teachers in elementary or secondary schools, colleges, academies, or seminaries.” The term
“profession” contemplates knowledge or learning, not merely skill, of an advanced type in a



actually necessary, for example, for the senior account manager who will provide information and
monitor the fulfillment of orders to major customers. At most, the beneficiary may be acting, on
occasion, as a first-line supervisor of non-professional employees. A managerial or executive
employee must have authority over day-to-day operations beyond the level normally vested in a
first-line supervisor, unless the supervised employees are professionals. See Matter of Church
Scientology International, 19 1&N Dec. 593, 604 (Comm. 1988).

Counsel also claims that the beneficiary fits the definition of a function manager and is “acting as
an executive and manager directing an important component of the organization.” However, the
AAO is not persuaded that the beneficiary’s duties establish the beneficiary has managerial
control and authority over a function of the company. The term “function manager” applies
generally when a beneficiary does not supervise or control the work of a subordinate staff but
instead is primarily responsible for managing an “essential function” within the organization. See

must provide a comprehensive and detailed description of the beneficiary’s daily duties
demonstrating that the beneficiary manages the function rather than performs the duties relating
to the function. In the instant matter, the petitioner claims the beneficiary’s vita] function is
“marketing.”

Counsel claims that the beneficiary will not “directly perform the essential function of the
company.” The petitioner claims that in order to handle the sales and marketing work, the
beneficiary will be assisted by a senior account manager, an assistant to the senior account
manager, and a Secretary-receptionist. However, the description of the employees’ duties does not

fulfillment of orders, his assistant provides clerical support, and the Secretary-receptionist orders
supplies, schedules appointments, and answers telephones. Therefore, the assertions of counsel do
not constitute evidence. Marter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of
Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure
Craft of California, 14 1&N Dec. 190 (Reg. Comm, 1972)).



s daily tasks,
such as “creating promotional and informational materials,” “analyzing markets,” and
“development of patterns and samples” do not fall directly under traditional managerial duties as
defined in the statute. For this reason, the AAO cannot determine whether the beneficiary is
primarily performing the duties of a function manager. See IKEA US, Inc. v, U.S. Dept. of
Justice, 48 F. Supp. 2d 22, 24 (D.D.C. 1999).

Counsel further refers to an unpublished decision involving an employee of the Irish Dairy Board.
In the unpublished Irish Dairy Board decision, the AAO determined that the beneficiary met the
requirements of serving in a managerial and executive capacity for L-] classification even though
he was the sole employee. Counsel has furnished no evidence to establish that the facts of the

Counsel also states, “The number of employees supervised is not determinative of executive or
Mmanagerial capacity.” Pursuant to section 101(a)(44)(C) of the Act, 8 U.S.C. § 1101(a)(44)(C), if
staffing levels are used as a factor in determining whether an individual is acting in a managerial
Or executive capacity, CIS must take into account the reasonable needs of the organization, in
light of the overall purpose and stage of development of the organization. In the present matter,
however, the regulations provide strict evidentiary requirements for the extension of a "new

to relieve the beneficiary from primarily performing operational and administrative tasks, the
petitioner is ineligible by regulation for an extension. At the time of filing, the petitioner was a



beneficiary is to be employed in the United States in a primarily managerial or executive
Capacity, pursuant to sections 101(a)(44)(A) and (B) of the Act. Ag discussed above, the
petitioner has not established this essential element of eligibility.

The AAO notes that although counsel cites several previous AAQ decisions to support the
petitioner’s claim that the beneficiary manages or directs an essential function of the company,
these decisions are unpublished and are not binding. While 8§ C.F.R. § 103.3(c) provides that CIS
precedent decisions are binding on all CIS employees in the administration of the act,
unpublished decisions are not similarly binding. See id.

Finally, 8 C.FR. § 214.2(1)(3)(v)(C) allows the intended United States operation one year within
the date of approval of the petition to Support a managerial or executive position. At the time of
filing, the petitioner had not reached the point that it can employ the beneficiary in a

“the regular, Systematic, and continuous provision of goods and/or services by a qualifying
organization and does not include the mere presence of an agent or office of the qualifying
organization in the United States and abroad.” § CFR.§ 214.2(1)(1)(ii). There is no provision in
CIS regulations that allows for an extension of this one-year period. If the business is not
sufficiently operational after one year, the petitioner is ineligible by regulation for an extension,

to about $30,000,000 this year.” In addition, the petitioner stated that the U.S. entity does not
need warehouse space because the foreign entity ships the products directly to its customers. The
petitioning entity appears to be acting as a conduit for the foreign entity by distributing the
foreign entity’s goods through the mere presence of an agent or offjce in the United States.
Consequently, it cannot be concluded that the petitioner is a qualifying organization doing
business in the United States, or that it has a qualifying relationship with the foreign entity. See 8
CFR.§ 214.2(1)(1)(ii)(G). For this additiona] reason, the petition may not be approved.
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(E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9
(2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis).

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 US.C. § 1361. Here, that burden has not been met.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



