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: DISCUSSION: ‘ The nonimmigrant visa petition was denied by the Director, Nebraska Service
. Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
.. be dismissed. - , : ‘ .

. The petitioner, | RSN :-c-:vors classify the beneficiary as a manager or

+ exeCutive pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act),

8 U.S.C..§ 1101¢a)(15)XL). The petitioner claims to be an affiliate of I ot

. in Canada and is engagad in the security alarm monitoring sales business. The initial petition was

© approved to allow the petitioner to open 4 new office. It seeks to extend the petition’s validity and

' the beneficiary’s. stay for two years as the U.S. entity’s general manager. The petitioner was
+ incorporated in the State of Qregon on December 7, 1998 and claims to have one employee. "

. On March 12, 2003, the director denied the petition because the petitioner failed to establish that.

(1) a qualifying relationship existed between the petitioner and foreign entity; (2) the petitioner

had been doing business; and, (3) the beneficiary had been and will be employed in a primarily
!executive or managerial capacity. ' :

1 On appeal, the petitioner claims that: 1) “The company is viable, and doing business as per the
rregulations;” 2) *[The beneficiary] has been working in an L1A capacity for the last two years;”
-and, 3) “The business is of sufficient complexity to support an executive level position.” The

petitioner $ubmits additional evidence in support of the appeal.

To establish L-1 eligibility under section 101{a)(15)(L) of the Act, the.petitidnér must meet:
[certain criteria.” Specifically, within thee years preceding the beneficiary’s application for
‘admission into the United States, a qualifying organization must have employed the beneficiary in
" :a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
“‘continuous year. Furthermore, the beneficiary must seek to enter the United States temporarily to
continue rendering his or her services to the same employer or a subsidiary or affiliate thereof in a
;jmanageria!, executive, or sbecialized knowledge capacity.

" In relcv:gnt part, the regulations at 8 C.F.R. § 214.2(1)(3) state that an individual petition filed on
Form I-129 shall be accompanied by: ' :
03 Evidence that the petitioner and the organization which employed or will _
employ the alien are qualifying organizations as deﬁneq in paragraph ()(1)(iNG)
of this section; ' B

(1) Evidence that the alien will be employed in an executive, managerial, or -
‘specialized knowledge capacity, including a detailed description of the services
to be performed. - C

ﬁunher, tﬁc regulation at 8 CF.R. § 214.2(1) 14)(ii) requires that a visa petition under section
‘ 101(ax 15)(17) of the Act which invoived the opening of a new office may be extended by filing a
new Form 1-129, accompanied by the following: : -
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(A).  Evidence that the United States and foreign entities are still qualifying
organizations as defined in paragraph (1)(1)(ii )(G) of this section; '

(B) Evidence that the United States entity has ‘been doing business as defined in
paragraph (1)( 1)(it)(H) of this section for the previous year; . '

(€)' A statement of the duties performed by the beneficiary for the previous year
aud the dutics the beneficiary will perform under the extended petition;’

(D) A statement describing thc‘stafﬁng of the new operation, including” the
number of employees and types of positions held accompanied by evidence of wages
paid o employees when the beneficiary will be cmployed in a managerial or
executive capacity; and . ' '

(E) Evidence of the financial status of the United States operation.

‘The first issue in this proceeding is whether the petitioner has established a qualifying
relationship with the foreign entity as required hy 8 C.F.R. § 214.2(D3)().

. The regulalioh at 8 C.FR. § 214.2(1)(ii) defines the term “qualifying organization” and related
“terms as: : : :

(G) Qualifving organization means a United States or foreign firm, corporation; or
other legal entity which: ’

(l) Meets cxactly one of the quulifying relationships specified in the
definitions of a parent, branch, affiliate or subsidiary specified in paragraph
(DC(1) of this section; : : . ‘

(2) Is or will be doing business (engaging in international trade is not

required) as an employer in the United States and in at least one other

country directly or through a parent, branch, affiliate, or subsidiary for

the duration of the alien's stay in the United States as an intracoinpany )
- wransferee; and )

(3) Otherwise meets the requirements of section 101@)(15)(L) of the Act.
* * . . ok
() Parent means a firm, corporation, or other legal entity which has subsidiariés.

(1) Branch means an operation division or office of the same organization housed in
a different location.

(K) Subsidiary means a firm, corporation, or other legal entity of which a parent
owns, directly or indirectly. more than half of the entity and controls the entity;
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or owns, directly or indirectly, half of the entity and controls the entity; or owns,

- directly or indircctly, 50 percent of a 50-50 joint venture and has equal control
"and veto power over the cntity; or owns, directly or indirectly. less than half of
the entity, but in fact controls the entity. :

(L) Affiliate means .

{1) One of two subsidiaries both of which are owned and controlled by the -
sarne parent or individual, or ’

{2) One of two legal entities owned and controlled by the same group of
individuals; each indivicual owning and conlrolling approximately the same

share or proportion of cach entity.

The regulation and case law confirm that ownership and control are the factors that must be

- examined in-defermining whether a qualifying relationship exists between United States and

foreign entities for purposes of this visa classiﬁcation. Matter of Church Scientology
International, 19 1&N Tec. 593 (BIA 1938); see also Matter of Siemens Medical Systems, Inc.,

- 19 J&N Dec. 362 (BIA 1986); Matrer of Hughes, 18 1&N Dec. 289 (Comm. 1982). In context of
' this visa petition, ownership refers to the direct or indirect fegal right of possession of the assets

of ‘an entity with -full power and authoiity to control; control means the direct or indirect legal

right and authority to direct the establishment, management, and operations of an entity. Matter of
- Church Scientology irernational, 19 1&N Dec. al 595. :

The Form1-129 petition was submitted on October 31, 2002 without a completed L Classification
Supplement or documentary evidence to establish qualifying relationship between the two
‘entities. ~ B ’ o

+.On December 21, 2002, the director xrcqucstcd evidence to show that the petitioner and the

foreign entity have a qualifying relationship. In particular, the director requested evidence that
shows the cormmon ownership and control between the foreign entity and the U.S. entity.

In response, the petitioner submitted a completed L Classification Supplement to Form 1-129, and
stating that the beneficiary owns. the foreign entity and that the beneficiary and his wife own the
U.S. entity. The petitioner submitted a copy of the certificates of incorporation for each company

- and recent bank statements.

On March 12, 2003, the divector denied the petition because the petitioner failed to establish that
a qualifying relationship existed between the petitioner and foreign entity. The director found: that
the documents submitted did not establish the ownership of the U.S. entity.

On appeal, the petitioner submits a copy of the U.S. company’s minutes of the first meeting of the
board of directors dated January 3, 1999, which indicates that the company’s shares would be
issued in equal shares to the beneficiary and his spouse. - '
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On review, there s insufficient evidence to establish that a qualifying relationship exists between
the petitioner and the foreign entity pursuant to 8 C.F.R. § 214.2(D)(1)(1)XG)(1). On the Form
1-129, the petitioner claims that the U.S. organization is an affiliate of the foreign company. The
petitioner claimed that the beneficiary and his wife equally own the U.S. entity and beneficiary
owns 100 percent of the forcign entity. The petitioner submitted its articles of incorporation, the v
*minutes of the first meeting, and bank statements. However, the petitioner submitted insufficient
documema_l‘ion to establish the ownership and control of the U.S. business and foreign entity.
Although the minutes of the first meeting states that the U.S. corporation is “authorized to issue
and deliver a certificate in the amount of 750 shares each” to the bené’ﬁciary and his wife, there is
no evidence that the shares were-actually transferred and the beneficiary and his wife actually
paid for these shares. Going on record withoit suppbrting documentary evidence is not sufficient
_ for purposes of meeting the burden of proof in these proceed'ings. Matter of Soffici, 22 I&N Dec.
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)). ' . :
j Further, there is insufficient evidence to establish the current ownership of the foreign entity. A
company resolution for the foreign entity confirms that the beneficiary received one class A
- Comruon share of the company’s stock on February 18, 1994, which, at the time was the only
issued’ shamx. However, the foreign entity is authorized to issue 140,000 common and preferred
'~ shares. Without additional documentation, such as copies of all current and canceled share
certificates and a share transfer ledger, the AAO cannot determine. the total number of shares
issued as of the date of filing or the company’s current ownership. The petitioner has not
substantiated its claim that the bencficiary owns the foreign entity. -

After careful consideration of the evidence, the AAO concludes that the petitioner has not -
 established that a qualifying relationship exists between the United States and foreign entities. For
this reason, the petition may not be approved. .

The second issue in this proceeding is whether the petitioning organization has been doing -
“business for the previous year as required by 8 C.F.R. § 214.2()(14)(i)(B). S

The regulation at 8 C F.R. § 214.2(])( 1)(ii}H) defines “doing business” as:

Doing business means the regular, systematic, and continuous provision of goods
and/or services by a qualifying organization and does not include the mere prescnce
of an.agent or office of the qualifying organization in the United States and abroad.

On the Form 1-129, the pe’titionefr indicated that it had one employee at the time of filing and in
2001 achieved gross annual income of $46,975.09. o

On March 12, 2003, the dircctor denied the petition because the petitioner failed to establish that .
it had been doing business. The director found that the petitioner’s two bank statements showed

~ minimal business activity and that one of the bank statements, dated December 9, 2002, indicated
that the petitioner had closed its acconnt. The director also found that based upon the petitioner’s

own statements it wis unclear whether it had been or will be doing business.



