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DISCUSSION: The Director, California Service Center, denied the petition for a nonimmigrant visa. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to extend the employment of its president as an L-1A
nonimmigrant intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15)L). The petitioner is a corporation organized in the State of California
that is engaged in the import and wholesale distribution of small household appliances. The petitioner claims
that it is the subsidiary of Hainan Huarun Industrial & Trading Co. Ltd. located in Hainan, China. The
beneficiary was initially granted a one-year period of stay to open a new office in the United States and was
subsequently granted a two-year extension of stay. The petitioner now seeks to extend the beneficiary’s stay
for an additional three-year period.

The director denied the petition concluding that the petitioner did not establish that the beneficiary will be
employed in the United States in a primarily managerial or executive capacity.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the beneficiary
performs work in both an executive and a managerial capacity. In support of this assertion, the petitioner
submits additional evidence.

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within three years preceding the beneficiary’s application for admission into the United

The regulation at 8 C.F.R. § 214.2(1}3) states that an individual petition filed on Form 1-129 shall be
accompanied by:

(1) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1)(ii))(G) of this section.

(i1) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(111) Evidence that the alien has at least one continuous year of full time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition.

(iv) Evidence that the alien’s prior year of employment abroad was In a position that was
managerial, executive or involved specialized knowledge and that the alien’s prior
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The issue in the present matter is whether the beneficia

education, training, and employment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the
same work which the alien performed abroad.

primarily managerial or executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101

assignment within an organization in which the employee primarily:

(1)

(i)

(iii)

(1v)

Section 101(a)(44)(B) of the Act, § U.S.C. § 1101(a)(44)(B), defines the term "

manages the organization, or a department, subdivision, function, or component of
the organization;

supervises and controls the work of other supervisory, professional, or managerial
employees, or manages an essential function within the organization, or a department
or subdivision of the organization;

if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as other personnel actions (such as
promotion and leave authorization), or if no other employee is directly supervised,
functions at a senior level within the organizational hierarchy or with respect to the
function managed; and

exercises discretion over the day to day operations of the activity or function for
which the employee has authority. A first line supervisor is not considered to be
acting in a managerial capacity merely by virtue of the SUpErvisor's supervisory
duties unless the employees supervised are professional.

assignment within an organization in which the employee primarily:

@

(i)

(iii)
(iv)

In support of the initial petition, the

directs the management of the organization or a major component or function of the
organization;

establishes the goals and policies of the organization, component, or function;
exercises wide latitude in discretionary decision making; and

receives only general supervision or direction from higher level executives, the board
of directors, or stockholders of the organization.

beneficiary's job duties as follows:

(a)(44)(A), defines the term "managerial capacity"

ry will be employed by the United States entity in a

ds an

executive capacity" as an

petitioner submitted a letter dated December 4, 2003, which described the
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1. Direct and supervise the operation of the subsidiary company.

2. Direct, supervise and participate in the negotiation for the company’s investment projects

and sales projects.

Make major decisions on business transactions, expansions, staff recruitment, etc.

Work out schedules and duties for the employees.

5. Explore potential investment projects or joint venture products, which meet the
investment strategy of the parent company in China.

6.  Submit reports directly to the board of directors of the parent company in China,

w

The petitioner indicated on Form I-129 that it employs five people, and submitted an organizational chart
depicting the beneficiary, a sales department manager, a warehouse worker, a sales person, and a
secretary/financial department worker.

On December 23, 2003, the director requested additional evidence to establish that the beneficiary would be
performing the duties of a manager or executive with the U.S. company. Specifically, the director requested

El

that the petitioner submit a more detailed description of the beneficiary’s duties in the U.S. and a copy of the

beneficiary’s supervision.
In response, the petitioner submitted the following description of the beneficiary’s duties:

1. Exercise discretionary authority in the decision-making process;

Make policies for the company in the areas of business planning, financial issues, marketing
orientation, sales strategy, customer relations and internal personnel management;

Set standards for the work and general guidelines for each of the managerial positions;

Make personnel decisions with regard to top and middle level managers;

Finalize business negotiations or contracts with other companies;

Approve/disapprove budget and financial plans submitted by lower level managers;

Explore potential investment projects or joint venture projects which meet the investment strategy
of the parent company in China;

Develop corporate planning and strategies for approval by the Board of Directors;

9. Submit reports directly to the board of directors of the parent company in China.

Novew N

(o]

In addition, the petitioner submitted an organizational chart that provided the following job descriptions for
the four employees under the beneficiary’s supervision:

Financial Officer/Secretary: Assist the president in daily operation; In charge of account
recetvable and account payable. (BA degree in Business)

Sales Manager: Coordinates sales distribution in America; Determine the demand for
products in America; Marketing research and market development. (College)
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Warehouse Clerk/Customer Service: Inventory, quality and quantity controls of the products
in stock. (High School)

Salesman: Represents the company by selling the products in local districts. In charge of
order deliveries. (High School)

On January 13, 2004, the director denied the petition concluding that the beneficiary’s duties are not primarily
managerial or executive. The director noted that the petitioner did not establish that the beneficiary supervises
a subordinate staff of professional, managerial or supervisory personnel who would relieve him from
performing non-qualifying duties. The director also stated that the U.S. entity does not appear to have the
organizational complexity to support an executive position.

On appeal, counsel for the petitioner disputes the director’s decision, asserting that it is “arbitrary and
capricious and in denial of the Petitioner and Beneficiary’s due process rights,” and noting that the director
approved two previous petitions submitted on behalf of the beneficiary based on the same facts. Counsel
further contends that the beneficiary performs duties in both an executive and managerial capacity, and asserts
that the director overlooked the two professional employees supervised by the beneficiary. Finally, counsel
was not a valid criterion for determining whether the
beneficiary qualifies as an executive under section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B).

§ 214.2(1)(3)(ii). The petitioner's description of the job duties must clearly describe the duties to be
performed by the beneficiary and indicate whether such duties are either in an €xecutive or managerial

partial sections of the two statutory definitions. A petitioner must establish that a beneficiary meets each of
the four criteria set forth in the statutory definition for executive and the statutory definition for manager if it
18 representing that the beneficiary is both an executive and a manager. The petitioner has not done so in this
matter.

On review, the petitioner has provided a vague and nonspecific description of the beneficiary’s duties that
fails to demonstrate what the beneficiary does on a day-to-day basis. For example, the petitioner states that
the beneficiary’s duties include “making major decisions,” “making policies,” “supervising and participating
In” sales projects and “exploring investment projects.” The petitioner did not, however, specify or provide
examples of the types of decisions or policies enacted by the beneficiary, clarify the beneficiary’s actual
duties with respect to the sales process, or describe what specific duties “exploring investment opportunities”

regulations. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103 (ED.N.Y. 1989), aff’d, 905 F.2d 41 (2d. Cir.
1990). While the beneficiary clearly performs some qualifying duties, some of his responsibilities, including
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evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici,
22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)). The actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co.,
Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff’d, 905 F.2d 41 (2d. Cir. 1990)."

management that do not exist within the petitioner’s organization. For example, the beneficiary is described
as “making personnel decisions with respect to top and middle leve] managers,” “setting guidelines for each
of the managerial positions,” and “approving/disapproving budgets and financial plans submitted by lower
level managers.” The petitioner employs a warehouse clerk, a secretary, a sales person, and a sales manager,
and the petitioner does not claim that the sales manager performs managerial duties. Nor does the petitioner
describe any lower level employees who have responsibility for preparing budgets or financial plans. Further
the AAO notes that the initial description of the beneficiary’s personnel responsibilities involved only
“working out schedules and Job duties for the employees,” which are duties typically performed by a first-line
supervisor. The initial job description also described the beneficiary as participating in sales projects, while
the second description describes him as “finalizing” business negotiations and contracts. The purpose of the
request for evidence is to elicit further information that clarifies whether eligibility for the benefit sought has
been established. 8 C.F.R. § 103.2(b)(8). When responding to a request for evidence, a petitioner cannot offer
a new position to the beneficiary, or materially change a position’s title, its level of authority within the
organizational hierarchy, or its associated Job responsibilities. The petitioner must establish that the position
offered to the beneficiary when the petition was filed merits classification as a managerial or executive
position. Matter of Michelin Tire Corp., 17 1&N Dec. 248, 249 (Reg. Comm. 1978). The information

k3

initial petition.

Based on the current record, the AAO is unable to determine whether the claimed managerial duties constitute
the majority of the beneficiary’s duties, or whether the beneficiary primarily performs non-managerial
administrative or operational duties. Although the director requested a specific description of the duties
performed by the beneficiary on a daily basis, the petitioner’s description of the beneficiary’s job duties does
not establish what proportion of the beneficiary’s duties is managerial in nature, and what proportion is
actually non-managerial. See Republic of Transkei v. INS, 923 F.2d 175, 177 (D.C. Cir. 1991). This failure of

managerial or executive status and speculate as to what the actual managerial or executive duties might be
and what proportion of time the beneficiary might devote to them.
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Counsel correctly notes on appeal that the beneficiary is not required to supervise personnel. However, since
s duties involve supervising employees, the petitioner must establish
that the subordinate employees are supervisory, professional, or managerial. See § 101(a)(44)(A)(ii) of the
Act. In this case, counsel asserts that two of the beneficiary’s subordinates are professional employees: the
secretary/financial officer, who is claimed to have a bachelor’s degree in business administration, and the
sales manager, who the petitioner asserts has a “college degree.” Counsel states “both employees perform
professional duties in accordance with their respective titles.” However, without documentary evidence to
support the claim, the assertions of counsel will not satisfy the petitioner’
counsel do not constitute evidence. Matter of Obaighbena, 19 1&N Deec. 533, 534 (BIA 1988): Matter of
Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The
petitioner has not claimed or submitted evidence to establish that these employees could be classified as
Managers or supervisors, nor is there sufficient evidence to establish that they are performing professional
duties.

Section 101(a)(32) of the Act, 8U.S.C. § 1101(a)(32), states that "[t]he term profession shall include but not
be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or secondary
schools, colleges, academies, or seminaries.” The term "profession” contemplates knowledge or learning, not
merely skill, of an advanced type in a given field gained by a prolonged course of specialized instruction and
study of at least baccalaureate level, which is a realistic prerequisite to entry into the particular field of
endeavor. Matter of Sea, 19 I&N Dec. 817 (Comm. 1988); Matter of Ling, 13 1&N Dec. 35 (R.C. 1968);
Matter of Shin, 11 I&N Dec. 686 (D.D. 1966).

Therefore, the AAO must focus on the level of education required by the position, rather than the degree held
by a subordinate employee. The possession of a bachelor’s degree by a subordinate employee does not
automatically lead to the conclusion that an employee is employed in a professional capacity as that term is
defined above. In the instant case, the petitioner has not, in fact, established that a bachelor’s degree is
actually necessary, for example, to perform the administrative and accounts payable/receivable work of the
secretary/financial officer, who is among the beneficiary’s subordinates, nor has the petitioner provided a

Counsel further asserts on appeal that, even if the beneficiary is not supervising a staff of managerial,
professional or supervisory employees, he nevertheless meets the requirements of “managerial capacity”
because he manages several essential functions, “including all of the business negotiations the company
conducts. Since [the petitioner] is a trading company, negotiations for sales and investment projects are its
core business. The Beneficiary has ultimate authority over these decisions, which falls within the letter of the
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definition of ‘managerial’ at 8 C.F.R. § 214.2(I(D(1)(B)(2).” Counsel’s assertion is not persuasive. The term
applies generally when a beneficiary does not supervise or control the work of a
subordinate staff but instead is primarily responsible for managing an "essential function" within the
organization. See section 101(a)(44)(A)(ii) of the Act, 8 US.C. § 1101(a)(44)(A)(ii). The term "essential

Counsel correctly observes that a company’s size or “organizational complexity” alone, without taking into
account the reasonable needs of the organization, may not be the determining factor in denying a visa to a
multinational manager or executive. See section 101(a)(44)(C) of the Act, 8 US.C. § 1101(a)(44)(C).

relevant factors, such as a company’s small personnel size, the absence of employees who would perform the
non-managerial or non-executive operations of the company, or a “shell company” that does not conduct
business in a regular and continuous manner. See, e.g. Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C.

At the time of filing, the petitioner was a three-year old import and wholesale distribution company with gross
annual income in excess of $739,000. Although the company employs staff who are responsible for U.S.
sales, warehousing/inventory, clerical tasks, and routine bookkeeping, the petitioner does not employ anyone
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executive capacity. Boyang, Ltd. v. IN.S., 67 F.3d 305 (Table), 1995 WL 576839 (9th Cir, 1995)(citing
Matter of Church Scientology International, 19 1&N Dec. 593, 604 (Comm. 1988)). Regardless, the
reasonable needs of the petitioner serve only as a factor in evaluating the lack of staff in the context of

101(a)(44)(A) and (B) or the Act. As discussed above, the petitioner has not established this essential
element of eligibility.

I&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that CIS or any agency must treat
acknowledged errors as binding precedent. Sussex Engg. Ltd v. Montgomery, 825 F.24d 1084, 1090 (6th Cir.
1987), cert. denied, 485 U.S. 1008 (1988).

Furthermore, the AAO's authority over the service centers is comparable to the relationship between a court
of appeals and a district court. Even if a service center director had approved the nonimmigrant petitions on
behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service
center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La)), aff'd, 248 F.3d 1139 (5th Crr.
2001), cert. denied, 122 S.Ct. 51 (2001).

The Administrative Appeals Office, like the Board of Immigration Appeals, is without authority to apply the
doctrine of equitable estoppel so as to preclude a component part of CIS from undertaking a lawful course of
action that it is empowered to pursue by statute or regulation. See Marter of Hernandez-Puente, 20 1&N Dec.
335, 338 (BIA 1991). Estoppel is an equitable form of relief that is available only through the courts. The
Junisdiction of the Administrative Appeals Office is limited to that authority specifically granted to it by the
Secretary of the United States Department of Homeland Security. See DHS Delegation Number 0150.1
(effective March 1, 2003); see also 8 C.F.R. § 2.1 (2004). The Jurisdiction of the AAO is limited to those
matters described at 8 C.F.R. § 103.1(H)(3)(E)(iii) (as in effect on February 28, 2003). Accordingly, the AAO
has no authority to address the petitioner's equitable estoppel claim.
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duties provided in response to the Service's request for additional mformation is vague and therefore does not
clarify what the beneficiary actually does on a daily basis. The petitioner has not demonstrated that the
beneficiary will be primarily supervising a subordinate staff of professional, managerial, or supervisory
personnel, or primarily managing an essential function within the organization. Further, the record is not

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1362. Here, that burden has not been met. Accordingly, the
director’s decision will be affirmed and the petition will be denied.

ORDER: The appeal is dismissed.



