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DISCUSSION: The Dircctor, Vermom Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAQ) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition to classily the beneficiary as an intracompany transleree in a
managerial or executive capacily pursuant to section 101{@){(15)(L} of the Immigration and Nationality Act
{the Act), 8 U.S.C§ TIONa)(1S)(L)., The petitioner, a Pennsylvania limited liability company, states that it
provides export management and business development services to United States and offshore manulacturers
in the ficlds of educational and scientific equipment and instruments. It claims to be a branch office of I

located in Pakistan, The petilioner seeks o employ the beneliciary in (he
position of Director of Sales and Marketing and requested that the bencliciary be granted a change of
nonimmigrant stalus from H-1B 10 L-1A.

The director demed the petition concluding that the petitioner failed o establish: (1) that the foreign entity
cmployed the beneficiary tor one continuous year within the three years preceding the filing of the petition:
(2) that the petitioner and the foreign entity have a qualifying relationship; and (3) that the beneficiary would
he employed in the United States in a qualifying managerial or exccutive capacity. The dircetor further found
that the petitioner failed (0 cstablish (hat the bencliciary was maintaining H-18 or any other valid
nonimmigrant status at the time the petition was liled and therefore would be incligible for a change of status
cven if the petition could be approved.

The petitioner subsequently fited an appeal. The director declined to treat the appeal as @ motion and
forwarded the appeal 1o the AAQ. On appeal, the petitioner asserts Lthat the director’s decision contained
several Tactual errors. The petitioner asserts: (1) that the beneliciary has been emploved by the foreign entity
as a consultant since 2007; (2) that the evidence shows that all of the petitioner's exports are shipped to the
foreign entily or its customers, thus establishing the qualifying relationship; and (3) that the beneliciary wild
be employed inan "executive managerial™ capacity. The petitioner {urther emphasizes that the service center
accepled 1s late-filed request tor a change of status based on the beneliciary’s claim ol extreme hardship and
thereby already determined that he was in staws. The petitioner submits a bricf and additional evidence in
support of the appeal.

I. THE LAW

To cestablish cligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneliciary in a gualifying managenal or executive capacily, or in a specialized knowledge capacity. tor one
conlinuous year within three years preceding the bencliciary's application for admission into the United
States. In addition, the beneliciary must scek to enter the United States temporarily 10 continue rendcering his
or her services o the same employver or a subsidiary or alfiliate thereol in a managerial, executive, or
specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition [iled on Form 1-§29 shall bhe
accompanicd by:

{1} Evidence that the petitioner and the organization which cmployed or will employ the
alicn are qualifying organizations as detined in paragraph (D(1){i)(G) of this section.



Page 3

(i1) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(i) Evidence that the alien has at least one continuous year of [ull-time emplovment
abroad with a qualifying organization within the three years preceding the Liliag of

the petition.,

{1v) Evidence thal the alien's prior year ol employment abroad was in a position that was
managerial, exceculive or involved specialized knowledge and that the alien's prior
cducation, training, and employment qualifies him/her to perform the intended
services in the United States: however., the work in the United States need not be the
same work which the alicn performed abroad.

1. THE ISSUES ON APPEAL
A.  One Year of Continuous Employment Abroad

The first issue (0 be addressed is whether the petitioner established that the bencliciary has al least one
continuous year ol full-time employment abroad with a qualitying organization within the three years
preceding the filing of the petition. See 8 C.F.R. § 214.2(D{3)(1i).

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, on April 19, 2010, In a letter dated
July 15, 2009, indicated that it had last employed the beneticiary in
Pukistan from January 1999 until Scplember 2002,

The petitioner stated on the Form 1-129 that the beneliciary was last admitted 1o the United States on July 1.
2004 in H-1B nonimmigrant status, and that this status had expired on July 29, 2009. The petitioner provided

a copy ol an approval notice for an H-1B petition and change of status request filed by [ IRNEEG_z_z_GG
on July 25, 2003, which granted the beneficiary H-1B status from Navember 12, 2003 until July 29, 2006. In
addition, the petitioner provided an approval notice for an H-1B petition filed by I NN
which granted the beneliciary H-1B status from August 31, 2006 unul July 290 2009, The beneliciary
explained in an accompanving affidavit that his sccond H-1B employer engaged in unlawlul cmployvment
practices which led the bencticiary to establish the petitioning company in February 2007, The beneliciary's
2008 IRS Form 1040, Tadividual Income Tax Return, for 2008 indicates that he has derived his income from
the profits of the petitioning company and a second company called

The director denied the petition concluding that the petitioner failed to establish that (he benelictry was
employed for one continuous year abroad within the three years preceding the filing ol the petition. The
director noted that the bencticiary appears to have entered the United States for extended stays in B-1/B-2
status in 2001 and 2002, was granted H-1B status in 2003, and has been physically present in the United
Stales continuously since 20004, thus making 1t impossible for the petitioner to establish the requisite one year
of employment abroad within the three years preceding the filing of the petition.

On appeal, the petitioner states:

[Tihe beneliciary had been employed by Afro Asian International, Lahore, Pakistan form
[sic] 1990 through 2002, Therealter, working as a liaison officer and consultant from 2007-
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2010 between the company and ats U.S. vendors in order to streamline their imporls and
respond Lo international bid projects.

The petitioner submits a letter dated June 6, 2011 from —sla(ing_ that the
foreign company has utilized the beneficiary’s services as an International Sales Consultant from 2007 o
2010, in addition to his prior assignment as dircetor of sales and marketing based in Pakistan from 1992 10
2002,

Upon review, the petitioner has not established that the beneficiary has at least one continuous year of full-
(ime employment abroad with a qualifying organization within the three years preceding the filing of the
petition,

The regulation at 8 C.F.R. § 2T4.2( DO A)Y defines “intracompany transferee’ as:

An alicn who, within three years preceding the time of his or her application for admission
into the United States, has been employed abroad continuously for one year by a firm or
corporation or other legal entity or parent, branch, alliliate or subsidiary thereol, and who
secks 1o enter the United States temporarily in order to render his or her services (o a branch
ol the same employer or a parent, alfibiate, or subsidiary thercol in a capacity that is
managerial, executive or mvolves specialized knowledge. Periods spent in the United Staies
in lawefel status for o branch of the same employer or a parent, affiliate, or subsidiary thereof
cned brief wrips tor the United States for business or pleasure shall not he interruptive of the
one year of continuous emplovment abroad but such periods shall nor be counted toward

fulfillment of that requirement.
(Emphasis added).

The record shows that the beneticiary has been physically present in the United States almost continuously
since September 2002, imtially in B1L/B2 status, then in H-1B status for unrelated cmplovers, and, as of the
date of Liling, with no valid nommmigrant status. The beneliciary bas not spent any portion ol this period in
the United States in lawlul status for a branch ol the same employer or a parent, affiliate, or subsidiary ol the
petitioner or foreign entity. While the beneficiary indicates that he founded the petitioning company as a
branch ol the forcign eniity in February 2007 and that he has also worked [or the foreign entity in the United
Stlates since 2007, there is no cvidence that he has worked for either company in a lawful status. The
beneficlary indicates that his employment with his H-1B employer was terminated as ol September 2007, and
the record rellects thal no petitions have been filed on his behall sinee that time until the current one.

This lengthy stay in the United States and subsequent employment with unrelated companies must be
considered interruptive of the qualifying period of employment the beneficiary acerued with the foreign entity
between 1990 and 2002, As such, it s factually impossible for the petitioner to establish that the beneliciary
was employed abroad by the toreign entity for one continuous year during the three years preceding the filing
of this petition in April 2010.

The petitioner claims that the loreign entity has employed the beneficiary as a consultant since 2007,
However, the plain language of the regulation at 8 C.F.R. § 214.2(1)(3)(i11) requires the petitioner to submit
“evidence that the alien has at least one continuous year of [ull-lime employmem abroad . . . " The
beneliciary cannot gain this one year of continuous employment with the foreign entity while residing in the
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United States, even il it were established that he has been performing services on a Lull-lime basis for the
foreign employer. The petitioner concedes that the beneliciary was last employed abroad in September 20012,
ncarly cight years prior to the filing of the petition, and, as discussed above, the beneliciary's qualifying
period of employment abroad was interrupted by the beneficiary'’s subsequent employment by two unrelated
companies in the United States from 2003 until 2007.

The petitioner has not submitted evidence on appeal to overcome the grounds lor denil. Accordingly, [he
appeal will be dismissced.

B. Qualifying Relationship

The seeond issue o be discussed 18 whether the petitioner has established that it has a qualitying relationship
with the foreign entity. To establish a "qualifying relationship” under the Act and the regulations, the
petitioner must show that the bencliciary's foreign employer and the proposed U.S. employer are the same
cmployer (i.e. one entity with "branch” offices), or related as a "parent and subsidiary” or as "afliliates.” See
generally section 101(a)(15)(L) of the Act; 8 CF.R, § 214.2(D).

The pertinent regulations at § CF.R.§ 214.2(0( 10 define the term “qualifying organization” and related
terms as follows:

{G) Cualifying organization means a United States or foreign firm, corporation, or other
legal enuity which:

(hH Meets exactly one of the qualifying relationships specified in the
definitions ol a parent, branch, affiliate or subsidiary specilicd
paragraph (D{1)(ii) of this section;

(2) Is or will be doing business (engaging in international (rade 1s not
required) as an employer in the United States and in al least one other
country dircctly or through a parent, branch, alliliale or subsidiary tor the
duration ol the alien’s stay in the United States as an intracompany
transfereet.]

*
(h Parent means a lirm, corporation, or other legal entity which has subsidiarics.
H Branch means an operating division or office of the same organization houscd i a
dilterent location,
(K) Subsidiary means a fiem, corporation, or other legal entity ol which a parent owns,

dircctly or indircetly, more than half of the entity and controls the entity; or owns,
directly or indirectly, half ol the entity and controls the entity; or owns, dircetly or
indirectly, 30 percent of a 50-50 joint venture and has equal control and veto power
over the entity; or owns, direetly or indirectly, less than hall of the entity, but in lact
controls the entity.

(L) Affilicte means
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(1) One of two subsidiaries both of which are owned and controlled by the same

parent or individual. or

{2) Onc ol two legal entitics owned and controlled by the same group ol individuals.
cach individual owning and controlling approximately the same share or

praportion of cach entity.

The petitioner ssated on the Form [-129 that the U.S. company is a branch oflice of _
I | e petitioner did not complete the section ol the petition where 1 was asked 1o describe the stock
ownership and managerial control of cach company.

The peutioner's initial evidence included the loreign entily's Pakistan Form IT-1. Return ol Toul
Income/Statement ol Final Taxation for the year ended December 31, 2008, According to the sharcholder
information contained therein, the ownership of the foreign entity was as tollows: I )
I 05 ) QERLOY 0 [CESAE 0
(12.5%) and [ NG 25 )-

The petitioner indicated that the beneliciary "tounded” the U.S. company, a limited liability established in
Pennsylvania in 2007. The beneliciary reported his income received [rom the petitioner on his Form 1040,
Schedule C, Profit or Loss from Business, thus suggesling that he is in fact the only member ol the petitioning
limited liability company.

In & request for evidence (RFE) issued on June 8, 2010, the director requested additional evidence
establishing the ownership and control of the U.S. and foreign entities. Specitically, the dirccior requested
that the petitioner "list the number of shares of stock that have been issued for the U.S. and forcign entily. the
names of the individuals to whom they have been issued, and copies of all stock certificates issued.”

In response, the petitioner submitted a copy ol the foreign entily's Pakistan Form 29, Purticulars ol Directors
and Officers, and Form A- Annual Return of Company Having Share Capital, dated October 31, 2009,
According to these documents, the foreign entity is owned by the following individuals: —
(20%): (10%); (5%): Shehzad NN (07" ) —
Rana (20%): [N (- ) <« I (7).

The petitioner also provided a copy of the U.S. company's Pennsylvanta Certificate ol Organization. The

record also includes a Pennsylvania Enterprise Registration Form which appears to identify the beneliciary as
the sole member of the company.

The director denied the petition concluding that record lacks sufficient documentation to ¢stablish a
relationship between the U.S. and foreign entities.

On appeal, the petitioner emphasizes that "[a]ll of |the petitioner's] exports are sent to Afro Asian
International or its clients in Pakistan, Copies of shipping documents submitted alrcady demonstrate the soke
purpose of [the pelitioning company | is an export ¢ntily for its overseas office.”

Upon review, (he petitioner has not established that the petitioner and the foreign entity have a qualilving
relationship.
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The petitioner stated on the Form 1-129 that the U.S. company is a branch of the Pakistani entity. In defining
the nonimmigrant classilication, the regulations specifically provide for the temporary admission of an
intracompany transteree "to the United States o be employed by a parent, branch, affiliate, or subsidiary of
[the foreign firm, corporation, or other legal cntity].” 8 C.F.R. § 214.2(0)(1)(1) (emphasis added). The

regulations define the term "branch” as "an operating division or office of the same organization housed 10 a
different focation.” 8 C.F.R.§ ZI42((1(i)(J}. When a foreign company establishes a branch in the United
States, that branch is bound o the parent company through common ownership and managemeni. A branch
that is authorized 10 do business under United States law becomes, in cffect, part ol the national industry.

Matter of Schick, supra at 649-5(}.

Probative cvidence of a branch ollice would include the lollowing: a state business licensce establishing that
the foreign corporation is authorized to engage in business activities in the United States; copies of Internal
Revenue Scrvice (IRS) Form 1120-F, U.S. Income Tax Return of a Foreign Corporation; copies IRS Form
941, Employer's Quarterly Federal Tax Return, listing the branch office as the employer; copies of adcase for
ofiice space in the United States; and finally, any state lax forms that demonsirate that the petitioner 18 a

hranch office of a forcign entity.

Il the petitioner submits evidence o show that it is incorporaled in the United States, then that entity will not
qualily as "an . . . olfice of the same organization housed in a different location,” since that corporation is a
distinct legal eatity separate and apart from the loreign organization. See Mutter of M, 8 1&N Dec. 24, 50
(BIA 1938, AG 1958); Mauer of Aplirodite Investments Limited, 17 1&N Dec. 330 (Comm’r 1980): and
Matter of Tessel, 17 1&N Dec. 631 (Act. Asscc. Comm’r 1980). If the claimed branch is incorporated in the
United States, USCIS must examine the ownership and control of that corporation to determine whether il
qualitics as a subsidiary or atfiliaie of the overscas employer.

Here, the evidence of record indicales that the petitioner is a Pennsylvania limited liability company and
therelore 1t cannot quality as a branch oflice of the Pakistani company. The regulation and case law conlirm
that vwnership and control are the [actors thal must be cxamined in determining whether a qualilying
relationship exists between Uniied States and foreign entities for purposes of this visa classilication. Murer
of Church Scientology International. 19 1&N Dec. 593 (Comm’r 1988); see also Matter of Siemens Medical
Systems, Inc.. 19 1&N Dec. 362 (Comm’r 1986). Matter of Hughes, 18 1&N Dec. 289 (Comm™r 1982). in the
context of this visa petition, ownership refers (o the direct or indirect legal right of possession of the assets of
an entity with full power and authority to control; control means the direct or indireet legal right and authority
i direet the establishment, management, and operations of an enity,  Maner of Church Scientelogy
International, 19 I&N Dec. at 595,

As general evidence ol a petitioner's claimed qualilying relationship, a certificale of formation or organization
ol a limited liability company (LLC) alone is not sufficient to cstablish ownership or control of an LLC.
LLCs are generally obligaled by the jurisdiction of formation to maintain records identilying members by
name, address, and percentage ol ownership and written statements of the contributions made by cach
member, the times al which additional contributions are 10 be made, events requiring the dissolution of the
limited lability company, and the dates on which cach member became a member. These membership
records, along with the LLCS operating agreement, certificates of membership interest, and minutes of
membership and management meciings, must be examined 1o determine the (otal number of members. the
percentage of cach member's ownership interest, the appointment of managers, and the degree ol control
ceded o the managers by the members. Additionally, a petitioning company must disclose all agreements
relating o the voling of interests, the distribution of profit, the management and direction ol the entity. and
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any other factor affecting actual control of the entity. See Matter of Stemens Medical Systems. Inc., 19 1&N
Dec. 362 (BIA 1986). Without full disclosure ol all relevant documents, USCIS is unable o determine the

clements of ownership and control.

Based on (he limited evidence submutied, the record indicates that the US. company is whally owned by the
beneliciary, while the foreign entity is owned by scven individuals, with the beneliciary owning only a 10
percent interest.  While the beneliciary excereises control over the US. company by virtue ol being its sofe
owner, the record contains no evidence that he controls the foreign entity. Therclore, the two companics do
nol share the requisite ownership and control needed to meei the definition of gqualilying organizations tor the

purpose of this classification.

The petitioner’s assertion that "the sole purpose of [the petitioning company]| 1s an export entity for s
overscas oflice™ is irrelevant, as the petitioner must establish that the (wo companics share common
ownership and control, rather than simply establishing that they have a close business relationship.

Finally, the AAQO notes that while it appears that both companies are owned by members of the same Bamily,
this familial relationship does not constitute a qualitying relationship under the regulations.  See Ore v
Clinton, 675 F.Supp.2d 217, 226 (D.C. Mass. 2009) (finding that the petitioner and the toreign company did
not qualify as “affiliates™ within the precise definition set out in the regulations at 8 CF.R. §
21420 DD, despite petitioner’s claims that the two companies “are owned and controlicd by the
same individuals, specitically the Ore family™).

Based on the foregoing, the petitioner has not established that the U.S. and foreign entitics have a qualitying
relationship.  Accordingly, the appeal will be dismissed.

Although the petitioner has not established the requisite common ownership and control, the AAQ will
withdraw the director's statements regarding the financial viability of the U.S. company and the company's
maintenance of physical premises lor the operation ol the business. The evidence of record establishes that
the company is doing business and the petitioner has adequately explained and documented its Ieasing
arrangements on appeal.  Therefore, the AAO'S finding that the U.S. and forcign entitics do nod have a
qualifying relationship is based solely on the petitioner’s tailure to corroborate its claims that the company is a
branch, affiliate or subsidiary of the loreign entity, and not on a finding that the U.S. company is not doing
business as a qualitying organization in the United States.

C. Employment Capacitly in the United States

The third issue addressed by the director is whether the petitioner will employ the beneficiary in a primarily
managerial or executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a}{44)(A), defines the term "managerial capacity” as an
assignment within an organization in which the employee primarily:

(1) manages the organization, or a departiment, subdivision, function, or component of
the organization;
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(i1) supervises and controls the work of other supervisory, prolessional. or managerial
cmployees, or manages an essential funciion within the organization, ot a department

or subdivision of the organization;

(in) it another employee or other employees are directly supervised, has the authority o
hire and fire or recommend those as well as other personnel acuions (such as
promotion and leave authorization), or il no other employce is directly supervised,
lunctions at a senior level within the organizational hierarchy or with respect o the

function managed; and

(iv) exercises discretion over the day o day operations ol the activity or function {or
which the employee has authority. A tirst line supervisor is nol constdered 1o be
acling in a managerial capacity merely by virtue of the supervisor’s supervisory
duties unless the employees supervised are professional.

Section 101{a}4)(B) of the Act, 8 US.C. § 1101(a)(44)(B), delines the term "excculive capacily” as an
assignment within an organization in which the employec primarily:

(i) directs the management of the organization or a major component or lunction of the
organization:

(11) establishes the goals and policies of the organization, component, or function:

(111) exercises wide lalitude in discretionary decision making; and

(iv) receives only general supervision or direction from higher level exccutives, the board
ot dircctors, or stockholders of the organization.

The petitioner stated that the beneliciary will serve in the position of director sales and marketing. Ina leter
submitted in support of the petition, the petitioner deseribed the beneficiary's dutics as follows:

1. Establish, develop and maintain high level, professional relationships with U.S. vendors
and international customers.

2. ldentily and understand customer nceds and objectives and prepare bid proposals
accordingly.

3. Develop and manage international distributor/agent activities.

4. Develop and achieve sales forccast on timely basis.

5. Negotiate most competitive pricing and terms with vendors.

6. Sctlle technical details and negotiate commercial contracts with customers,

7. Promote the sale of products (sce products line card).

8. Coordinates with vendors and agents 1o fully salisty customers regarding their purchase

orders cle.

9. Monitor the status of the accounts any contlicts/concerns customers might have.

10. Analyzes and improves the delivery time {rame and after sales support werms.

11. Travel to vendors when necessary for product training, contract negotiations and trade
shows within the U.S,
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12. Handle export process from adhering to EAR (Export Administration Regulations)
through to sclection of treight lorwarding companies

13. Deal with domestic & international banks and also process letters ol eredits.

14. Preparce and exceute agency/distribution righls agreements.

15, Deliver presentations o ULS. vendors and visiting customers

16. Excellent negotiation skills

17. Prepare competitor analysis or products as requested by customers.

The petitioner indicated that the heneliciary's "daily assignments” are the following:

e Check emails and prepare appropriale responses

s Phone calls 1o customers internationally

¢ Phone calls o vendors

s Prepare bids

s Prepare purchase orders

¢ Make purchase decisions and thoroughly investigate market for competitive product oflerings

* Research vendors for projects

e Work with [etters of credit and haise with foreign banks, U.S. banks and prepare
documentation tor letter of credits payment draft upon shipment

s Continuously took {or new products and business opportunities along our hine of business.

The petitioner stated on the Form 1-129 that it has three employees. The pertitioner provided an organizational
chart depicting the position of president overseeing the positions of "olfice administration/accounts” and
"sales & marketing.” The chart did not identify any employcees by name.

In the request for evidence issucd on June 8, 2010, the director advised the petitioner that the duties deseribed
above do not appear o be primarily managerial or executive in nature.  The director requested ihat the
petinoner submit a letter from the U.S. company turther describing the managerial decisions made by the
benceliciary and delincating his typical managerial responsibilities. The director requested that the petitioner
provide the number ol subordinate supervisors the beneliciary manages, their job duties, and information
regarding the ameunt ol time the beneliciary will allocate to managerial/executive duties. Finally, the dircctor
requested an organizational chart for the U.S. company.

In a letter dated August 31, 2010, the petitioner slaled that the beneficiary "has many major dutics and
responsibilities that are both Managerial and Non-managerial,” and reiterated that he supervises a project
manager and an office administrator. The petitioner described the beneficiary's "key managertal™ duties as the

following:

e To oversee the development, and maintaining prolessional relationships between US
vendors and international customers.

e Feedsales leads from vendors

¢ Respond to bids from in-term bids

e Prepare bid proposal

o Post bid response and alter sales supporn

e Manage international agent activities

o Address technical issues

e Sccure marketing and distribution righis
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e Prepare 'lock out' bid specifications
s Develop vendors and product portfolio for exclusive representation . . ..
e Authorize purchase orders and negotiate most compelitive pricing
¢ Use proper techniques for organization, statfing and direction of the company's
operations
s  Look to the future and make assumptions regarding variables or situations that may alfec
the company's budget plan
e Sct goals such as rate of return from sales
¢ Document the progress of the budget
e  Prepare and plan company's budget
¢ Atlend key industry trade shows 1o meel existing vendors. . . .
o Negotiate letters of credit with domestic banks and terms with foreign customers
e Monitor export procedures and strictly ensure export compliance
e Manage company's budget eflectively
The petitioner stated that the beneliciary's "key non-managerial responsibilities” include: developing and
achicving the sales forecastt planning and implementing marketing strategy; planning and managing
marketing resources according we budget; recruiting, managing training and motivating stall; planning and
managing intcrnal communications: managing awareness of company's direction and mission; evaluating
cmployees' performance; and iniliating strategices Lo streamline employees' duties.

The petitioner stated that two employees will "assist with day-to-day operations, administration and special
turn-key projects.” The petivoner indicated that the office administrator: collects, compiles, evaluates and
reports administrative information: oversees quality control of database or spreadsheel information; plans and
arganizes clerical support activities; prepares budgeting, purchase and expense-related statements; and
performs clerical dutics. The project manager's duties as described in the record include: "ntanaging day 10
day operational aspects of a project"; tracking and reporting projcct budgets and expenses: leading proposal
cliorts; possessing "understanding in the arcas of application programming, database and system design”: and
maintaining  "awarcness of new and emerging  technologies and the potential application on clicnt
engagements.” The petitioner submitted an organizational chart which indicates that the sales and marketing
director (the heneficiary's position) oversces the oflice administralor, project manager, and a consultant. The
petitioner has not identilied the subordinate employees by name or provided any evidence ol salaries, wages
or other payments to them.

The director denied the petinon linding that the petitioner failed 1o establish that the benehiciarny would be
cmployed in a primarily managerial or executive capacity. In denying the petition, the director emphasized
that the petitioner claims (o have only two ecmployees in addition o the beneficiary, and failed o establish
that he would function at a senior level within an organizational hierarchy, or that he would be engaged in the
supervision of subordinate managers, supervisors or professionals.

On appeal, as evidence of the beneficiary's "executive managerial duties,” the petitioner states: "The nature of
products we deal in is very sophisticated and require a solid technical understanding along with business skills
and years of sales cxperience in the technical education market." The petitioner provides a detailed list of
products the petitioner sclls in the fields of technical education products, clectrical/clectronic/teiecom testing
and measuring instrumenis, scientific and laboratory equipment and special cducation cquipment lor the
handicapped. The petitioner emphasizes that the portfolio "requires technical expertise and markcl
knowledge of « highly quatilicd and experience prolessional,” such as the beneficiary. The petitioner places
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particular emphasis on the beneficiary's responsibility for negotating and securing marketing distribution
rights Tor entire countries and regions. The petitioner states that "preparing bids on international projects
small or large requires a qualificd experienced manager to review the complex terms and conditions of bid
project.”  Finally, the petitioner states that the project manager, with the beneliciary's guidance, sceks
quatations from U.S. vendors and prepares bids according (o the beneficiary’s guidelines on a case-hy -case

hasis.

Upon review, and lor the reasons discussed herein, the petitioner has not established that it would employ the
beneliciary in a qualitying managerial or exccutive capacity.

When examining the cxecutive or managerial capacity of the beneficiary, the AAO will look lirst o the
petitioner’s description of the job dutics. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job
dutics must clearly deseribe the duties o be performed by the beneficiary and indicate whether such duties are
in cither an exeeutive or a managerial capacity. fd.

The definitions ol executive and managerial capacity cach have two parts. First, the petitioner must show that
the beneficiary performs the high-level responsibilitics that are specified in the definitons. Sccond. the
petitioner must show that the bencticiary primarily performs these specified responsibilitics and does not
spend a majority of his or her time on day-to-day operational lunctions. Champion World, Inc. v. INS, 940
F.2d 1533 (Table). 1991 WL 144470 (9th Cir. July 30, 1991), The fact that the heneliciary owns or manages
a business does not necessarily establish eligibility lor classification as an intracompany lransleree in a
manageral or executive capacity within the meaning of scetions 101{a)(15){(L) ol the Act. See 52 Fed. Reg.
5738, 3739-40 (Feb. 26, 1987) (noting that scction 101(a)(15)(L) of the Act does nol include any and cvery
type of "manager” or "execulive").

Here, while the petitioner has provided a detailed deseription of the beneficiary’s dutics as director of sales
and marketing, the AAQ does nol agree with the petitioner'’s characterization of these duties as primarily
managerial in nature.  Some ol the beneliciary's duties, such as his responsibility tor negotiation of
international distributorship agreements, may require a level of authority commensurate with managerial or
execulive capacily.  However, the petitioner has not cstablished how the majority of the benefliciary's key
responsibilitics fall within the statutory definitions of managerial or executive capacity. For example, the
beneliciary’s duties include: "negotiale most competitive pricing and terms with vendors”: "promote the sale
ol products”; "coordinates with vendors and agents and agents o fully sausly customers regarding their
purchase orders; "uttend product & sales overview training sessions™; monitor the status ol the accounts and
resolves any conllict/coneerns customer might have”; "traveling to vendors when necessary {or product
training"; "handle export process”; "deal with domestic & international banks and also process letters of
credit”; and “deliver presentation to U.S. vendors and visiting customers.” The petitioner turther stated that
the beneficiary's daily assignments including placing phone calls to customers and vendors, preparing bids,
preparing purchase orders, making purchase decisions, investigating the market for competitive produg
ollering, researching vendors for projects, preparing documentation for letters of credit, and fvoking for new
products.

Based on the duties described, the beneficiary s directly involved in all operational aspects of the U.S,
company and dircctly performs most of the day-to-day tasks required for it to operate, rather than delegaling
such no-managerial tasks to his claimed subordinates. The AAO acknowledges the petitioner's assertion that
the petitioners products are technically sophisticated and that the knowledge required o operate in the
industry is complex. However, the petiioner has not explained how the technical sophistication of the
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products clevates the beneliciary's sales, market research, product sourcing and cxport-related duties w0 the
level of @ manager or exceutive. Whether the beneliciary 1s a managerial or executive emplovee turns on
whether the petitioner has sustained its burden of proving thal his dutics are "primarily” managerial or
exceutive.,  See sections 101(a)(44)A) and (B) of the Act. Here, the petitioner fails to document what
proportion ol the bencficiary's duties would he managerial [unctions and what proportion would be non-
managerial, The petitioner lists the beneficiary’s duties as including both managerial and administrative or
operational tasks, but fails 1o quantify the time the beneficiary spends on them. This failure ol documentation
is important because many, or even the majority, of the beneficiary's daily tasks, as outlined above, do not fall
dircctly under traditional managerial duties as defined in the statute. For this reason, the AAQ cannit
determine whether the heneticiary is primarily performing the duties of a manager. See IKEA US dne v ULS
Depr. of Justice, 48 F. Supp. 2d 22, 24 (D.D.C. 1999),

The AAO notes that when the director advised the petitioner that the initial description of the beneticiary's
major dutics and responsibilitics and "daily assignments" did not appear 1o be primarily managerial or
executive in nature, the petitioner responded by simply altering the position description with providing any
explanation for the altieratdons,  For example, in responding to the RFE, the petitioner de-emphasized the
heneficiary's actual daily involvement in preparing bids and purchase orders, making phone calls 1o customers
and vendors, making purchase decisions, rescarching vendors and products, preparing fctters of credit and
promoting the sale of products, and suggested that he has oversight authority in these arcas. The purpose of
the request for evidence is to elicit [urther information that clarifies whether cligibility lor the benelil sought
has been established. 8 C.F.R. § 103.2(b)(8). When responding to a request for evidence, a petitioner cannot
offer a new position to the beneliciary, or matenially change a position’s title, its level ol authority within the
organizattonal hicrarchy., or its associated job responsibilities. The petitioner must establish that the position
offered 10 the bencticiary when the petition was filed merits classification as a managerial or execulive
position. Matter of Michelin Tire Corp. 17 1&N Dec. 248, 249 (Reg. Comm’r 1978). Based on the petitioner's
unexplained changes o the initial detailed list of duties submitted, the AAO linds the initial position
description most credible. As discussed above, that description falls signiticantly short ol establishing that
the beneliciary would be employed in a qualifying managerial or executive capacily.

Beyond the required description of the job duties, U.S. Citizenship and Immigration Services (USCIS)
reviews the totality ol the record when examining the claimed managerial or executive capacity ol a
heneliciary, including the petitioner’s organizational structure, the duties ol the heneficiary's subordinate
employees, the presence of other employees to relieve the beneficiary from pertorming operational dutics. the
nature ol the petitioner’s business, and any other factors that will contribute to a complete understanding of a
beneliciary's actual duties and role in a business.

The petitioner stated on the Form [-129 that it has three employees. At the time of filing. the petitioner
submitted an organizational chart depicting a president, a sales and marketing position and an oflice
administrator/accounts ¢mployee.  In response to the RFE, the petitioner indicated that the organization is
headed by the dircctor of sales and marketing (the beneficiary's position), who supervises an office
administrator and a project manager. The petitioner also submitted an organizational chart which included a
“consultant™ position, but it has oftered no additional explanation or evidence regarding this position. The
petitioner has not identified any subordinate by name or provided evidence of wages or other pavments 1o any
cmplovees other than the beneliciary, Going on record without supporting documentary evidence is not
sutficient tor purposes of meeting the burden of proot in these proceedings. Matter of Soffici, 22 1&N Dcc.
158, 165 (Comm’s 1998) (ciung Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comin'r
1972)).
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Even if the petitioner had submitied corroborating evidence of its employment ot a project manager and office
admimistrator, the evidence ol record would be insufticient to establish that such employees rchieve the
beneliciary from performing primarily non-qualifying dutics.  The ollice administrator is described as
performing ¢lerical, administrative and some routine fipancial tasks. However, the job description provided
for the project manager is not credible in light of the nature of the petitioner’s business as described in the
record. The duties attributed to the project manager appear to be those performed by a project manager in an
IT services company. The petitioner did not indicate how this employee would relieve the beneliciary from
performing market rescarch, product sourcing, purchase and export-related activitics related to the petitioner’s
core business of distributing technical and scientific cducational products.

A company’s size alone, without taking into account the reasonable needs of the organization, may not be the
determining factor in denying a nonimmigrant visa o an multinational manager or exccutive.  See
§ 100@4HC)Y of the Act, 8 US.Co § TT01{a)}44XC).  In reviewing the relevance ol the number of
employees a petitioner has. federal courts have generally agreed that USCIS ~may properly consider an
organization’'s small size as one tactor in assessing whether its operations are substantial ¢nough to support a
manager.” Family Inc. v. U.S. Citizenship and Immigration Services 469 E. 3d 1313, 1316 (9" Cir. 2006)
(citing with approval Republic of Transkei v, INS, 923 F 2d. 175, 178 (D.C. Cir. 1991); Fedin Bros. Co, v.
Sava, 905 F.2d 41, 42 (2d Cir. 1990)(per curiam); O Dara Consulting, fnc. v. INS, 283 F. Supp. 2d 25, 20
(D.D.C. 2003)). It is appropriale for USCIS to consider the size of the petitioning company in conjunction
with other relevant factors, such as 4 company's small personnel size, the absence of cmployees who would
perlorm the non-managerial or non-executive operations of the company, or a "shell compuany” that doces not
conduct business in a regular and continuous manner. See, e.g. Systronics Corp. v. INS. 153 F. Supp. 2d 7. 15
(D.D.C.2001).

Here, the petitioner indicates that the bencliciary, as director of sales and marketing, has two direct
subordinates.  Neither of the subordinates has been named in the record and the petitioner has not provided
any evidence to corroborate the number of employees claimed on the petition.  Further, neither of the
subordinates’ dutices, as described in the record, relate 10 the core business functions that have been attributed
to the bencficiary.  As such, the petitioner has pot cstablished how the subordinates will rehicve the
beneticiary from performing non-qualilying dutics associated with the operation of the business. the majority
ol which the petitioner has specifically assigned o the beneficiary.

An emplovee who “primarily”™ performs the tasks necessary to produce a product or to provide services Is not
considered to be “primarily™ emploved in a managerial or executive capacity. See scctions 101{a)(44)(A) and
(B) of the Act (requiring that one “primarily” perform the enumerated managerial or executive duties): see
also Matter of Church Scientology InprE 019 1&N Dec. 393, 604 (Comm v 1988). Here, the record indicates
that the beneficiary's dutics are comprised primarily of non-managerial and non-executive tasks: therelore, he
cannot qualify for the beneficiary sought regardless of his supervision of subordinate staff or performance of
some qualifying managerial or exceutive duties.

The AAO has long interpreted the statute 1o prohibit discrimination against small or medivm-size businesses.
However, the AAQ has also consistently required the petitioner to establish that the beneficiary s position
consists ol "primarily” managerial and executive duties and that the petitioner has sullicient personnct to
relieve the bencficiary trom performing operational and administrative tasks.

Reading scetion 101(a)(44) of the Act in its entircly, the "reasonable needs” of the petitioner may justily o
beneficiary who allocates 51 percent of his duties to managerial or executive tasks as opposed o 90 pereent,
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but those needs will not excuse a beneficiary who spends the majority of his or her time on non-yualilying
duties.  The reasonable needs of the petiioner will not supersede the requirement that the beneliciary be
"primarily” employed in a managerial or executive capacity as requircd by the statute. See Brazil Quality
Stones v. Chertoff, 531 F.3d 1063, 1070 n. 10 (9th Cir., 2008).

The petitioner has not established that the beneliciary will be employed in the United States ina primarily
managerial or primarily exccutive capacity. Accordingly. the appeal will be dismissed.

D.  The Beneliciary's Maintenance of Nonimmigrant Status

The remaining issue addressed on appeal is whether the director erred by finding that the beneficiary was not
maintaining a valid nonimmigrant status as of the date of {iling.  Specifically, the petitioner asserts that “the
beneficiary was in status and delayed filing was accepled due 10 extreme hardship.” The petitioner suggests
that the fact that the director issued an RFE in this matter indicates that USCIS did in fact consider the
beneliciary 1o be in status as ol the date of liling.

The regulation at 8 C.F.R. § 214.2(1)(15)(i) states the [ollowing, in pertinent part, with respect (o requests lor
extensions of stay:

In individual petitions, the petitioner must apply for the petition extension and the alien’s
extension of stay concurrently on Form [-129. . .. Even though the requests 1o extend the visa
petition and the alien's stay are combined on the pelition, the director shall make a scparate
determination on each.

The regulation at 8 C.F.R. § 214, [(a)(3)( 1) provides that every nonimmigrant ahien who applies tor admission
to, or an extension of stay in, the Unied States, must establish that he or she 1s admissible o the Uniwed
States, or that any ground of inadmissibility has been waived under section 212(d)(3) of the Act. There is no
appeal Trom the denial of an application lor extension of stay {iled on Form 1-12¢, 8 CF.R. § 214 1(¢)(5).

However, as the director addressed this issue in the decision denying the Form 1-129, the AAO will briefly
address the petitioner'’s claim. As the director is required 1o enter separate determinations regarding the
beneficiary's eligibitity Tor classification as an L-1A nommmigrant and his eligibility for an extension ol his
nonimmigrant status, the fact that USCIS accepied and adjudicated the petition does not establish that USCLS
madc & lavorable determination regarding the beneficiary's maintenance ol nonimmigrant slalus.

The record shows that the bencficiary's previously granted H-1B status had an expiration date ol July 27,
2009, more than ¢ight months prior 1o the liling of the instant petition.  The beneliciary has conceded (hat he
last worked for the petitioning H-1B employer in September 2007, and that he has worked lor the petitioning
company since February 2007 without requesting any change or amendment in nonimmigrant status that
would allow him o accept employment with a new employer. This issue 15 not properly belore the AAQ. and
the director's determination that the beneficiary was nol maintaining a valid nonrimmigrant status al the time
of filing will not be disturbed.

1V, Conclusion

The petition will be denied and the appeal dismissed for the above siated reasons, wilh each considered as an
independent and alicrnative basis Tor the decision. In visa petition proceedings, the burden of proving
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eligibility tor the benefit sought remains entirely with the petitioner. Section 291 ol the Act, 8 US.C. § (1361,

Here, that hurden has not been mel,

ORDER:  The appeal is dismissed.



