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DISCUSSION: The director, Calitornia Service Center, denied the nonimmigrant visa pelition. The matter is
now helore the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this petition secking to extend the bencticiary's employment pursuant (o section
1G1(a)(13)(LY of the Immigration and Nationalily Act (the Act), 8 U.S.C. § 1101(a)(13)(L}). Thc pentioner. a
Colorado corporation, engages in the business of marketing and business management services, I claims o
be an affiliate of Neocom C.A. (the “foreign entity™), located in Venczuela, The beneliciary wis previously
granted L-1A status for a one-year period in order to open a new office in the United States. The pentioner
now sceks (o extend the beneficiary’s status and employment as its Chiel Exccutive Olticer (CEQ) for three

additional ycars.

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary would be
employed in the United States in a primarily managerial or executive capacity. In denving the petiion, the
director concluded that the beneficiary has been and will be performing many aspects ol the day-to-day
operations of the business, noting that the beneficiary is the petitioner’s sole employee.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
{orwarded the appeal 10 the AAO. On appeal, counsel for the petitioner asserts that the director crred by
tailing to consider the forcign entity’s employees under the beneficiary’s supervision. Counsel asserts that the
director erred in concluding that the beneficiary’s actions to create an enterprise and bring it to substantial
revenue are nol execulive or managerial in nature. Counsel also asserts in the alternative that the beneliciary
“be attforded the opportunity to be given one more vear in L-1A slatus as a start-up office enterprise.”
Counsel submits a bricf and additional evidence on appeal.

1. The Law

To establish eligibility for the L-1 nonimmigrant visa classification, the petiioner must meet the criteria
outlined in section 10Ha) 15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualilying managerial or executive capacity, or in a specialized knowledge capacity, for ong
continuvous year within three years preceding the beneficiary's application f[or admission into the United
States. In addition, the beneficiary must seek o enter the United States temporarily 1o continue rendering his
or her services 1o the same employer or a subsidiary or affiliate thereotf in a managerial, executive, or

specialized knowledge capacity.

The regulation at 8 C.FR. § 214.2(1}3) states that an individual petition fited on Form 1-129 shall be

accompanied by:

(1) Evidence that the petitioner and the organization which cmployed or will employ the
alicn are qualifying organizations as defined in paragraph (D(1)11)(G) of this scction.

(ii) Evidence that the alicn will be empioyed in an executive, managerial, or specialized
knowledge capacity, including a delailed description of the services 10 be perlormed.
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(i) Evidence that the alien has at least one continuous year ol [ull-time cmplovment
abroad with a qualifying organization within the three years preceding the liling of
the petition.
(iv) Evidence thal the alien's prior year ol employment abroad was in a position that was

managerial, execulive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended
scrvices in the Uniled States; however, the work in the United States need not be the

same work which the alicn performed abroad.

The regulation al 8 C.F.R. § 214.2(1)(14)(i1) also provides that a visa petition, which invalved the apening ot u
new olfice, may be extended by filing a new Form 1-129, accompanied by the following:

(A) Evidence that the United States and foreign entities are still qualifying organizations
as delined in paragraph (D(1)(i1)(G) of this section;

(B3) Evidence that the United States entity has been doing business as defined in
paragraph (1)(1)(i1){H} of this scction for the previous year:

() A statement of the duties performed by the beneficiary for the previous year and the
duties the beneliciary will perform under the extended petition;

(D) A statement describing the staffing of the new operation, including the number ol
cmployees and Lypes of positions held accompanied by evidence of wages paid (0
employees when the beneficiary will be employed in a managerial or executive
capacity; and

(E) Evidence of the financial status of the United States operation.

Sceton 101{a44)A) of the Act, 8 U.S.C. § 1101{a)(44KA), defines the term "manugerial capacity” as an
assignment within an organization in which the cmployce primariy:

(1) manages the organization, or a department, subdivision, function, or component of
the organization;

(i1) supervises and controls the work of other supervisory, professional. or managerial
employces, or manages an cssential function within the organization. or a department
or subhdivision of the organization:

(iii) il another employee or other employees are directly supervised. has the authority o
hire and fire or recommend those as well as other personnel uctions (such as
promotion and lcave authorization), or if no other employce is direetly superviscd,
functions at a senior level within the organizational hierarchy or with respect to the
function managed; and
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(1v) exereises discretion over the day-to-day operations of the activily or function lor
which the employee has authority. A first-line supervisor is not considered (o be
acting in a managerial capacity mercly by virtue of the supervisor's supervisory
duties unless the employees supervised are professional.

Scction 101{a)(44)(B) of the Act, 8 US.C. § 1101(a)(44)(B). defines the term "exceutive capacily™ as an
assignment within an organization in which the employee primarily:

(1) directs the management of the organization or @ major component or function of the
organizalion;
(i1) establishes the goals and policies of the organization, component, or function:

{(11) excrcises wide latitude in discretionary decision-making; and

{iv) receives only general supervision or direction from higher-level excecutives, the board

of directors, or stockholders of the organization.
HIR The Issue on Appeal

The sole issuce to be addressed is whether the petiioner established that the ULS, entity will vmploy the
bencliciary in a primarily managerial or executive capacity.

Facts and Procedural History

The petitioner liled the Form 1-129, Petition for a Nonimmigrant Worker, on September 26, 2011, In a letter
accompanying the petition, counsel for the petitioner described the nature of the petitioner’s business as i
“Marketing and Business Management Services Company . . . {which] works with small and medium sized
business clients o develop concrete, practical, short-term action plans that deal dircetly with their need lor
marketing and management skills.” In the same letter, counsel stated that the beneficiary is “currently the
only employee of the business.” although counscl asserted that the petitioner “plans to hire a sales person and
a customer representative to fulfill [the petitioner’s] internal needs for customer support. sales and marketing

initiatives and other long-term goals of the company.™

With the initial petition, the petitioner submitted an undated letter listing the following job duties tor the

beneliciary in the United States:

1. Maintain and develop organizational culture, values and reputation in its markets and
with all stall, customers, suppliers, partners and regulatory/official bodies:

2, Sales organization planning and development;

3. Import/expert development;
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4. Negotiating and administration ol purchasing contracts. Rent or buy policy cvaluation
and decision/recomme ndation;

5. Appropriatec  administration, budgcting, monitoring, reporting, communication  and
liaison;

6. Maintain and develop existing and new customers through appropriale propositions and
clhicul sales methods, and relevant internal Liaison:

7. Maintain and develop relations with Colorado’s most relevant Chambers and business
associations, prolessional related organizations and non-profits;

8. Liaise and attend meetings with other service providers; and

9. Develop and manage the marketling agency olferings and proposals.

Accompanying Form [-129, the petitioner submitted an organizational chart showing the bencliciary as the
hcad of both the U.S. and [oreign entitics. With regards to the foreign entity, the chart indicated that the
beneliciary dircetly oversees a client development representative. an administrative supervisor. a graphic and
weh designer, a production supervisor, and a sales and marketing representatve. With regards o the U,
entity, the chart indicated the beneficiary will directly oversee a client development representative, an
administrative assistant. and a creative department employee, with the following notation: “A sales person

and costumer rep [sic] should be hired before the year ends. The rest will follow.”

On October 5, 2011, the director issued a request for additional evidence ("RFE") in which she requested.
inter alia, ihe following: (1) a more delailed description of the beneliciary's duties in the United States,
including the percentage of time required (o perform the duties of the managerial or executive position; (2} a
detailed organizational chart and description, depicting all the organization’s current hierarchy and staffing
levels and listing all cmployees subordinate to the beneficiary by name, job titde, summary of dulices,
cducational level, and salary; and (3) copies of the U.S. company’s State Quarterly Wage Report for the 2™
quarter ol 2011,

In a response dated November 16, 2011, counsel for the petitioner submitted, iner alia, the [ollowing: (1) a
leter from _ regarding the nature of the work performed by the bencticiary: (2) invoices lor
some of the petitioner’s recent sales: (3) a list of suppliers contacted by the beneficiary “showing his
marketing and promotional efforts™; (4) a list of potential clients in Denver contacied by the beneficiary; and
(5) a list of Colorado Business Community connections which the beneficiary has made.  Regarding the
director’s request for State Quarterly Wage Reports. counset stated: ~Currently |the petitioner] does not
directly employ any employees, Therelore they have not submitted State Quarterly Wage Reports lor the
Second quarter for 20117 Counsel also stated the following:

This is a start-up sales, sourcing, marketing, promotional specialty products business. To go
forward staff will be nccessary almost immediately 1o support the present business plan
projecting nearly twice the sales of the first ten months. In essence, U.S. products were
located and sold through the affiliated company structure for distribution in Venezuela
resulting in substantial revenues brought to the U.S.
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The director denied the petition on December 2, 2011, concluding that the petitoner faiicd to establish that
the beneficiary would be employed in a primarily managerial or executive capacity under the extended
petition.  In denying the petition, the dircctor observed thal the beneficiary has been und will be performing
many aspects of the day-to-day operations of the business. as the beneficiary is the petitioner’s sole employee.
The director observed that several of the beneficiary’s proposed duties comprise of marketing tasks. including
the tasks ol sales marketing and development, negotiating and administration of purchasing contract,
maintaining and developing exisling and new customers, and developing and managing the marketing agency
offerings and proposals. The director concluded that these marketing tasks constitute the tasks necessary Lo
provide a service or produce a product. The director also concluded that the beneficiary cannot be deemed &
“functional manager” because the petitioner has not shown that the beneficiary manages the function rather
than performs the tasks associated with the function.

The petitioner filed Form 1-2908, Notice ol Appeal or Motion, on January 3, 2012 Oa appeal, counscel lor
the petitioner asserts that the director erred by failing to consider the foreign entity’s emplovees who continue
to be under the beneficiary’s supervision. Counsel ciles to an unpublished AAO decision. |G
(AAG Dec, 15, 2011), in which the AAQ considered the alien’s management of subordinate stafl tocated at
the foreign entity’s office in Chile to find that the alien qualified as a function manager, Counsel also asseris
that the director erred in concluding that the beneficiary’s actions to ¢reate an enterprise ad bring it o
substantial revenue are notl exccutive or managerial in nature.  Counsel cites o another unpublished AAO
decision, Matter of frish Dairy Board, Inc., A28 845 421 (AAU Nov. 16, 19589)_ 1o support the assertion thal
the heneficiary’s activities of organizing a legal entity, preparing his business to live and breathe n the ULS,
market, doing necessary rescarch, implementing a marketing plan, supervising the launch of the petitioner’s
websile, creating important business contacts in the community and a strong cusiomer base, and executing
mailing campaign, arc all executive in nature. Finally, counsel asserts in the alternative that the heneficiary
should ~be afforded the opportunity to be given one more year in L-1A status as a start-up ottice enterprise.”

Discussion

Upon review, and for the reasons discussed hercin, the petitioner has not established that the hencficiary will
be employed in a primarily managerial or executive capacity under the extended peution. Therefore, the

director properly denied the petition.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first o the
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)3)(ii). The petitioner's description of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are
either in an executive or managerial capacity. fd. Beyond the required description of the job duties. USCIS
reviews the totality ol the record when examining the claimed managerial or exceutive capacity ot 4
beneliciary, including the petitioner's organizational structure, the dutics of the beneliciary's subordinate
empioyees, the presence of other employees to relieve the beneficiary from performing operational dutics, the
nature ol the petitioner's business, and any other lactors that will contribute 10 a complete understanding ol a

beneficiary's actual dutics and role 1in a business,
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The AAO affirms the director’s determination that the beneficiary is primarily cngaged in providing the das-
lo-day operations of the business.  The record reflects that the petitioner is engaged in the business of
providing sales, sourcing and markceling ol promotional specialty products. Inherently. the petitioner™s day -
-day operations invokve the duties of direct sales, sourcing, and marketing, all of which are directly
performed by the benceficiary,  In specific, the beneficiary’s listed job dutics include: sales orgimzation
planning and development; maintaining and developing cxisting and new  customers: maintiaining and
developing business relations; liaise and attend meetings with service providers: and developing the
marketing olferings and proposals. These types of direct sales, sourcing and marketing dutics constitute
performing the tasks necessary to provide the services of the petitioner. The petitioner provided no evidence
o support its assertions that dircet sales, sourcing, and marketing duties are ¢xeculive or managerial in nature.
An employee who "primarily” performs the tasks necessary 1o produce a product or to provide services, or
ather non-qualilying dutics, is not considered o be "primarily” cmployed in a4 managerial or execulive
capacity. See scections 101(a)44)A) and (B) ol the Act (requiring that one “primarily” perform the
enumerated managerial or executive duties); see also Matter of Church Scientology fnr'l, 19 T&N Dece. 593,
604 {Comm't. 1988).

The petitioner provided no evidence o support its assertion that the beneficiary’s activitics to “create an
enterprise and bring it to substantial revenue,” including the duties of organizing a legal entity, preparing his
business 1o “live and breathe in the U. S. market,” conducting market research. and tinding clients and
business contacts, are all ¢xecutive in naturc. Rather, these describe the types of normal operational tasks
associated with the start-up of any new business. The L-1A nonimmigrant visa is not an entreprencurtal visa
classification that would allow an alien a prolonged stay in the United States in i non-managerial or non-
executive capacity o start up a new business. The petitioner cannot reasonably assert that the operational
tasks necessary 1o start up and develop a new business 1o the point where it can support 4 managerial or
execulive position inherently qualify as managerial or execulive tasks.

The onc-year "new olffice” provision 1s an accommodation for newly established enierprises. provided for by
USCIS regulation, that allows lor a more lenient trecatment of managers or exccutives that are entering the
United States to open a new office. When a new business is first established and commences operations, the
regulations recognize that a designated manager or excculive responsible Tor sctling up operations wilt be
engaged inoa variety of fow level activities not normally performed by employees at the exceutive or
managerial fevel and that often the full range of managerial responsibility cannot be performed in that firss
yvear, In an accommaodation that is more lenient than the strict language of the statute, the "new office”
regulations allow a newly established petitioner one year 1o develop 1o a point that it can support (he
employment of an alicn in a primarily managerial or executive position, Alter onc year, USCIS will extend
the validity ol the new oflice petition only i the entity demonstrates that it will support the employment ol an
alien in a primarily managerial or executive position. 8 C.F.R. § 214.2(1)(3)(i1).

On appeal. counsel cites to an unpublished AAO decision, Matter of {rish Dairy Board, Inc., A28-845-42]
(AAU Nov. 16, 1989), to support the assertion that the beneficiary’s duties are exceutive or managerial in
nature.  However, counsel has furnished no cvidence to establish that the facts ol the instant petition are
analogous o those in the unpublished decision. Counsel submitted no evidence to establish that the petitioner
in this case is a compliex business with numerous highly specialized organizational depariments and atilizes
oulside contractors to perform all ot its necessary [unctions, among other factors. See Mater of Irish Dairy
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Board, Iuc.,—. Furthermore, while 8 C.F.R. § 103.3(¢) provides that AAO precedent
decisions are binding on all USCIS employees in the administration of the Act, unpublished decisions are not

similarly binding.

Conclusory assertions regarding the bencficiary's employment capacity are not sulticient. Fedin Bros. Co.,
Lid v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F. 2d 41 (2d. Cir. 1990); Avvr Associares,
Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). Without documentary evidence (o support the claim, the
assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported sssertions ol counsel
do not constitute evidence., Matter of Obaigbena, 19 &N Dec. 533, 534 (BIA 1988): Maner of Laureano, 19
[&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1930).

The AAQ acknowledges counsel’s assertion that pursuant to section 101(a)(44XC) ol the Act, il stalling
levels are wsed as a tactor in determining whether an individual 15 acting in o managerial or executive
capacity. USCIS must lake into account the reasonable needs of the organization. in light ol the overall
purpose and stage of development of the organization. However, the reasonable needs of the petitioner will
not supersede the requirement that the beneficiary be "primarily” employed in a managerial or excculive
capacity as required by the statute. See scctions 101(a)(44)(A) and (B) of the Act. 8 U.S.C. § LD (a)(44),
As discussed above, the petitioner has not established that the beneficiary spends the majority of his time on

1

qualifying managerial or excecutive duties.

On appeal, counsel asserts that the director failed to consider the beneficiary’s supervision of the forcign
entity s tour employees. Counsel cites 1o an unpublished decision NN (AAO Dec. 152011 10
support the assertion that subordinate staff located at the foreign entity's office can be considered in the
petitioner’s corporate hierarchy. Again, counsel failed to provide any evidence to cstablish that the facts of
the instant petition are analogous to those in the unpublished decision.  Counsel provided insufficient
evidence cstablishing the existence of the subordinate employees in Venczuela, that the beneliciary would
continue Lo supervise the employees in Venezuela, and that he would continue to have diseretionary authority

over personnel actions related o said employces.

To (he contrary, the initial list of the beneficiary’s job duties in the United States included no supervisory
duties. The initial documentation conlirmed that the petitioner had no ¢mployces other than the beneliciary,
and that the petitioner planned to “hire a sales person and a customer representative to fulfill [the petitioner’s|
internal needs tor customer supporl, sales and marketing imtiatives and other long-term goals ol the
company.” The documentation submitted in response 10 the RFE again emphasized the petitioner’s plan o
hire an administrative assistant and four new employees for every $250,000 worth of sales in order o meet
the petitioner’s needs. In the letter dated November 16, 2011, counsel for the petinencr stated; o go
forward staff will be necessary almost immediately 1o support the present business plan . .. .7 Similarly,
Stephan Andrade asserted in his letter that he advised the petitioner to “seek sales and revenue first and to add
stall and outside services as the revenue 18 realized.”™ None of the submitted documentation made any specilic

reference to the beneticiary s continued duties to supervise the overseas staff.’

' The AAQO acknowledges that the petitioner has consistently referenced its sale ol $143.000 worth of U.S.
products to the foreign entity, which in turn resold the products (o Venezuclan customers.  In addition. the
petitioner’s business plan, submitted with the initial petition, stated that the petitioner would “outsource to s
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In summary, the record betore the director was devoid ol any specilic reference 1o the beneticiary™s continued
supervisory duties over the foreign entity’s staft while the beneficiary is in the United States. It was not until
the instant appeal that the petitioner asserted the beneficiary would continue to supervise the foreign entity’s
employees while in the United States. On appeal, 4 petitioner cannot malerially the beneficiary’s job
responsibilitics. The petitioner must establish that the position offered to the benetictary when the petition
was [iled merits classification as a managerial or cxecutive position. Matter of Michelin Tire Corp. 17 1&N
Dec. 248, 249 (Reg. Comm’r 1978). A petitioner may not make material changes to a petition in an etlort to
make a delicient petition conform to USCIS requirements,  See Matter of Tzummi. 22 1&N Dec. 109, 176
(Assoc. Comm’r 1998}, Therelore, the petitioner failed (o establish that the director erred by not considering

the foreign entity’s emplovees,

In addition, while the organizational chart indicates that the bencficiary dircetly oversees live employees in
the loreign entity, counsel asserls on motion that the beneficiary directly oversces four employees. The
petitioner has not offercd any explanation for this discrepancy. It is incumbent upon the petitioner o resolve
any inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such
inconsistencics will not sullice unless the petitioner submits competent objective evidence pointing to where
the truth les. Martter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).

Finally, on appeal counsel asserts in the alternative that the beneficiary should ~be aftorded the opportunity 1o
be given one more year in L-1A status as a start-up office enterprise.” However, the regulations prohibit such
a request from being granted.  As discussed above, the L-1A nonimmigranl visa is not an entreprencurial visa
classification that would allow an alien a prolonged stay in the United States in g non-managerial or non-
executive capacity 10 start up a new business. The regulations allow for a one-year period for a U.S.
petitioner to commence doing business and develop to the point that it will support a managerial or executive
position.  The only provision that allows for the extension of a "new office” visa petition requires the
petitioner w demonstrate that it is sulTiciently staffed (o support a managerial or excecutive position, which the
pettioner failed o demonstrate in this instance. 8 C.F.R.§ 214.2(1)(14)(01). By allowiyg multiple petitions
under the more lenient standard, USCIS would in etfect allow foreign entities to create under-funded, under-
staffed or even inactive companics in the United States, with the expectation that they could receive multiple

extensions of their L-1 status without primarily engaging in managerial or executive duties.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.

Venezuelan operations web and back office contract fulfillment tasks when necessary for cost purposes.”
However, other than these broad references to the foreign entity, the petitioner provided no specitic relerence
to the beneliciary’s cominued supervision over the foreign entity’s staff.



