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[N RE: Petitioner:
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PETITION: Petition for a Nommmigrant Worker Pursuant to Section 101(a) 15)(1.) of the Immigration

and Nationahity Act, 8 U.S.C. § 11O @) 15)L)
ON BEHALF OF PETITIONER:
SELF-REPRESENTED

INSTRUCTIONS:

Enclosed please find the decision of the Admmistrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further imnquiry that you mupht have concerning your case must be made 1o thal oflice.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion Lo reopen in
accordance with the insuuctions on Form 1-2908B, Notice of Appeal or Motion, with a tee of S630 The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Please be aware that 8 C.F.R. § 103.5(a)(1)(1) requires any motion to be filed within
30 days of the decision that the motion seeks 10 reconsider or reopen.

Thank you,

Ron ROGsenberg
Acting Chict, Administrative Appeals Office
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DISCUSSION: The Director, Vermont Service Center, denied the approval of the nonimmigrant visa petition.
The matter 18 now before the Administrative Appeals Office (AAQ) on appeal. The AAO will dismiss the appeal.

The peutioner filed this nonmmigrant petition seeking to classify the bencficary as a sonommerant
rtracompany transtevee pursuant to section 101{a)(15)L) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101@)t5)L). The peutioner, a Flonda corporation, states that it intends to operate a remodeling
and construction business and as an exporter of construction materials. It claims to be a wholly owned
subsidiary of G & P Constructores, S.A. located in Venezuela. The petitioner is seeking an initial approval of
one year for the beneficiary so that she may serve as President and General Manager of the new office.

The director denied the petition on December 19, 2011, concluding that the petitioner tatled (o establish that
the beneficiary will be employed ia the Unued States in a primarily managerial or cxecutive capacity or that
the new office will support such a position within one year of approval of the petition.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal 1o the AAO for review. On appeal, counsel for the petitioner asserts that the evidence of
record establishes that the bencficiary will function in a qualifying managerial or executive position. Couansel
submits a brief in support of the appeal.

[ THE LAW

To establish ehgibility for the L-1 nonimmugrant visa classification, the petitioner must meet the criteria
outlined n section 101(a)(15)L) of the Act. Specifically, a qualifying organization must have emptoyed the
beneticiary inc o qualifying managerial or executive capacity, or in a specialized knowledee capacity, for one
continuous year within the three years preceding the beneficiary's application for admission into the United
States. In addition, the bencticiary must scek to enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or affiliate thereof in a managerial. executive, or

spectalized knowledge capacity.

The regulation at 8 CF.R. § 214.2¢1)3) states that an individual petition filed on Form 1-129 shall be

accompanicd by:

(1) Evidence that the petitioner and the organization which employed or will employ the
ahien are qualitying organizations as defined in paragraph ()G of this secuon.

(1) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services 10 be performed.

(111} Evidence that the alien has at least one continuous year of tfull-time cmployment
abroad with a qualitying organization within the three years precedmy the filing of

the petition.
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{(1v) Evidence thal the alien's prior year of employment abroad was it a position that was
managerial, executive or mvolved specialized knowledge and that the alicn's prior
education, training, and employment qualifies him/her to perform the mtended
services in the United States; however, the work in the United States need not be the
same work which the alicn performed abroad.

The regulation at 8 C.F.R. § 214.2(1)3)(v} further provides that if the petition indicates that the beneficiary is
coming to the United States as a manager or executive (0 open or to be employed in a new olfice in the United
States, the petitioner shall submit evidence that:

(A) Sufficient physical premises to house the new office have heen sccured:

(B) The benefictary has been employed for one continuous year in the three year period
preceding the filing of the petition in an executive or managenrial capacity and that the
proposed employment involved executive of managerial authority over the new
operation; and

(C) The intended United States operation, within one year of the approval of the petition,
will support an executtve or managerial position as defined in paragraphs (H(1)(u)B)
or (C) of this section, supported by information regarding:

(1) The proposed natwre of the office describing the scope of the entity, 11s
organizational structure, and its financial goals;

(2) The size of the United States investment and the financial ability of the
foreign entity Lo remunerate the beneficiary and to commence doing business
in the United States; and

() The organizational structure of the foreign entity.

The primary 1ssue o be addressed on appeal 1s whether the petitioner established that the bencficiary will be
employed in the United States in & primarily managerial or executive capacity.

Section 101¢a)(44)A) of the Act, 8 US.C. § I10HaN44)(A), defines the term "managerial CApacHy  as an
assignment within an organization im which the employee primarily:

(1) manages the organization, or a department, subdivision, function, or component ot

the orgamzation;

(11) supervises and controls the work of other supervisory, professional, or managerial
employees, or manages an essential function within the organization, or a department
or subdivision of the organization;
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(111) it another employee or other employees are directly supervised. has the authority to
hire and fire or recommend those as well as other personnel actions (such as
promotion and leave authonization), or if no other employee 1< dircetly supervised.
functions & a sermor fevel within the orgamizationad hiecarchy or with respect to the

function managed: and

(1v) exercises discretion over the day-to-day operations of the activity or function tor
which the employee has authority. A first-line supervisor is not considered to be
acting in a managenal capacity merely by virtue of the supervisors supervisory
duties unless the employees supervised are professional.

Section 10Ha)4d)B) of the Act. 8 US.C. § 1101(a}44)B), defines the term "executive capacity” as an
assignment within an orgamization tn which the employee primarly:

(1) directs the management of the organization or a major component or function of the
organization,

(i1) establishes the goals and policies of the organization, component. o function:

{111) cxercises wide latitude in discretionary decision-making; and

(1v) receives only general supervision or direction from higher-level exccutives, the board

of directors, or stockholders of the organization.

ll. FACTS AND PROCEDURAL HISTORY

The petitioncer tiled the Form [-129, Petition for a Nonimmigrant Worker, on July 13. 2011, The petitioner
indicated that 1t operates a remodeling and construction business with zero employees and a projected gross.
annual mcome of $210,000 for the first year of operation.

In an undated letter, the petiioner stated that the company intends to provide services and products 1o the
“U.S. construction industry” and that 1t will be involved in real estate services for residentiad and commercial
units to include "remodeling services, painting, tile installation and general carpentry " The petitioner also
stated that 1t would "export construction material using its parent company” for distribution purposes. The
petitioner indicated that the beneticiary, in her proposed position as President and General Manager, would be
responsible for the "general and active discretionary decision making of the business.” The petitioner further
stated that the beneficiary's duties would include the following:

|Plreside all the meeting of the shareholders and all the meetings of the board of directors:
shall execute bonds, mortgages and other instruments; shall sign certificates of stock; manage
the short and long term financial planning; hire and firc employees; establish general
guidelines which must be followed by employees; negotiate and approve agreements with
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providers (products and services). dealers and chlients, represent all the interest of |the

petitioner).

The petitioner provided a business plan dated June 2011. The petitioner stated that its mission 1s o "provide
top quality taterior and exterior residential and commercial painting services.” The petioner also provided a
hiring plan, stating that by the end ot the fuwst year of operations, the petitioner intended to hire a marketing
manager, an administrative assistant, and "no less than three workers with skills in remodeling.”  The
accompanying "personne! plan® spreadsheet shows that the petitioner has budgeted to hire two pamters. one
contracting and sales cmployees, and one administrative assistant by the end of the calendar vear. The
petitioner's business plan also references the company's intention to create positions for an inventory
coordinator, expeditors and project managers; however, none of these positions s listed on the petitioner’s
personnel plan spreadsheet for the first four years of operation.

The diector issued a Request for Additional Evidence "RFE" on July 5, 2011, reguesting imter alia, the
following: (1) the job titles and duties with percentage breakdown of time spent performing each for the
United States employees: and (2) a description of the proposed management and personnel structure of the

office.

The petitioner provided the job ttes, duties, and educational requirements for all proposed positions in the
United States for the first year of operations. The proposed duties for the beneficiary were as tollows: plan
and control activittes for Board of Directors” Meeting and executive decisions including developing policies
and resource management - 4 hours; develop long range goals and objectives — 6 hours: review and approve
annual budget, quarterly. semi-annual, and annual financial statements - 2 hours: negotiate and approve
agreements with providers — 2 hours; negotiate financing strategies — 2 hours; direct and coordinate activities
and strategies to maximize efficiency- 6 hours; negotiate financing strategies - 4 hours: direct human
resources activities- 2 hours: hire employees- 2 hours; manage short and long term financial planning - 6
hours: revicw transactions and monitor budget - 4 hours.

The pettioner also provided the requested descriptions for the subordinate positions of marketing manager.
“sales representatives (workers),” and administrative assistant. The duties of the marketing manager included
the following: determine the demand for products and services - 10 hours; develop pricing strategics- 12
hours; oversee product development or monttor trends - 6 hours; develop marketing stratcgies- 12 hours. The
dutics for the sales representatives included, among other duties, the following: contact regular and
prospective customiers - 4 hours: recommend products to customers - 6 hours: answer questions about
products, prices, durability - 4 hours; meet with customers - 4 hours; and complete sales contracts or forms - 2
hours. The administrative assistant was to confer with customers to receive orders. complete contract forms,
rexolve billing or service complamts. and "direct and coordinate supportive services within the organization.”

The director denied the petiion on December 19, 2011, The director found that the pentioner failed to
establish that the beneficiary would be employed in a managerial or in an executive capacity or that the new
office would support such a position within one year of approval of the petition. The director determined that
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given the size and structure of the anticipated staff, the beneficiary would not be relicved ot performing the
day-to-day operational and first-line supervisory functions of the business.

On appeal, the petitioner states that the record supports a finding that the beneliciary widl be cmploved m
managerial or exccutive capacity. Specthically, the petitioner asserts that since company docs not have a large
number of employees, it requires a managerial position 1o ensure that the company cuan run successtully.
Furthermore, duc to the economic circumstances, the petitioner states that 1t s "understandable™ that the
company will "resort to sub-contracting in order to slash expenses and remain profitable.

IT1. DISCUSSION

Upon review, and for the reasons stated herem, the petitioner has not established that the bencliciary will he

employed in a primarily managerial or executive capacity.

When examining the executive or managerial capacity of the beneficiary, the AAO will fook Tirst to the
petitioner’s description of the job duties. See 8 C.F.R. § 214.2(1)3)(11). The petitioner's deseription of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are

meither an executive or a manageral capacity. fd.

The definitions of executive and managerial capacity each have two parts. First, the petitioner must show that
the beneficiary performs the high-level responsipihiies that are specibied i the defponons, Second. the
petittoner must show that the beneficiary primarily performs these specified responsibihities and does nol
spend a majornity of his time on day-to-day functions. Champion World, Inc. v INS. 940 F.2d 1533 (Tabley,
1991 WL 1434470 (9th Ciar. duly 300 19913 The fact that the bepeliciary manages a busimess does not
nccessarily establish chigibiity tor classihication as an intracompany transterce i a managerial or executive
capacity within the meaning of sections 101(a)(15)L) of the Act. See 52 Fed. Reg. 573K, 3739-40 (Feb. 20.
1987) (noting that section HOL)(15)L) of the Act does not nclude any and every type ol "manager” or

"executive).

The mital descripuon of the bencficiary's duties, described in the petitioner’s undated letter. was brodadly
drawn. Dunes such as "general and acnve discretionary decision making.” managmg “the short and long term
financial planning.” and presiding over "all the meetings of the shareholders” did not provide sufticien
information regarding what the benetficiary would do on a day-to-day basis. Reciting the beneficiary's vague
job responsibilities or broadly-cast business objectives is not sufficient; the regulations require a detatled
description of the beneficiary’s daily job duties. The petitioner has failed to provide any detail or cxplanation
of the beneficiary’s proposed activities in the course of her daily routine.  The actual dutics themselves will
reveal the true pature of the employment. Fedin Bros. Co., Lid. v. Sava, 724 F. Supp. 1103, 1108 (E.D.NY.
1989), aff'd, 905 F.2d 41 (2d. Cir. 1990).

In response to REE, the petitioner submitted a slightly more detailed list of the beneficiary’s duties with hours
to be spent performing each. However, the AAO notes that most of the position description was essentiaily
the same as the vague postton description submitted at the ume of filing and thus not responsive (o the
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director's request for a "comprehensive” description that would assist USCIS in determining the beneficiary's
actual duttes. The petitioner stated thal the beneficiary’s duties would include developing long range goals
and objectives, directing the acuwvities of human resources, managing the short and Jong term financial
planning of the business. and direcung and coordinating activities and strategies. These duties do not provide
a clear picture of what the president of a construction/remodeling and export compiany would do on a day -to-
day basis. One duty was even histed twice.  Specifically, "|nlegotiate financing strategies™ with financial
mstitubions, was hsted tor both two hours of work and again for four hours of work under a different hine

iem.

These duties provided httle or no additional insight into what the beneficiary will primarily do on a day-1o-
day basis or how she will carry out her objectives as President and General Manager.  Gomg on record
without supporting documentary evidence is not sufficient for purposes of meeting the burden of proot in
these proceedings. Muarter of Soffici, 22 I&N Dec. 1538, 165 (Comm’r 1998) (citing Miter of Treasure Craft
af California. 14 1&N Dec. 190 (Reg. Comm’r 1972)). Failure to submit requested evidence that precludes a
material line of inquiry shall be grounds for denying the petition. § CF.R. § 103.2(by {4y

Thus, while <everal of the duties deseribed by the pettioner would gencrally Tall under the definmons of
managerial or executive capacity, the lack of specificity found in the beneficiary's job description, raises
questions as to the beneficiary’s actual proposed responsibilities. None of the bencficiary's duties, either i
the initial description or n response to the RFE, reflect any of the construction or expartation activitics of a
general contractor, remodeling, painting, or construction material exportation business. The petitioner has
failed to describe what the beneficiary will do within the context of the business the petition intends to

Operate.

Overall, the position description alone is insufficient to establish that the beneficiwy's duties would be
primartly i a managerial or exccutive capacity, particularly i the case of a new oflice petition where much s
dependent on factors such as the petitioner’'s business and hiring plans and evidence that the business will
grow sufficiently to support the beneficiary in the intended managerial or executive capacity. The petitioner
has the burden to establish that the U.S, compaﬁy would realistically develop to the point where 1t would
require the beneticiary to perform duties that are primarily managerial or executive in nature within one year.
Accordingly, the totality of the record must be considered in analyzing whether the proposed duties are
plausible considering the petitioner's anticipated staffing levels and stage of development within a one-year
period. See generally, 8 CF.R.§ 214 203N vXC).

The record 1s unclear and inconsistent with respect to describing and documenting the number and types of
subordinates to be supervised by the beneficiary by the end of the first year of operations. In the petitioner's
business plan, the petiioner stated that it intends to hire a marketing manager, an admimstrative assistant. and
"no less than three workers with skills in remodeling real estate unuts.” On the petitioner’s table entitled
“Personnel Plan,” the petitioner shows budget line items for two painters, a contracting and sales person, and
an administrative assistant, but no marketing manager.
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[n response to the RFE, the petutioner provided position descriptions for all proposed employees including the
President and General Manager, Marketing Manager, Sales Representatives (Workers), and Administrative
Assistant. The peutioner did not provide the requested position description for the painters s described m the
initial petition and no longer claimed that 1t would employ any workers to carry out the remaodeling, painting
and other construction-related services deseribed in the company's business plan.  The inconsistencies
between the personnel plan found 1n the petitioner’s business and the information provided in response to the
request Jor evidence raises questions as to how many and why types of workers the petitioner actually intends
to hire. It 1s incumbent upon the petitioner to resolve any inconsistencies in the record by independent
objective evidence. Any attempt 10 explain or reconcile such inconsistencies will nol suffice unless the
petitioner submits competent objective evidence pointing to where the truth ties. Muirer of Ho. 19 1&N Dec.
582.591-92 (BIA 1988).

Furthermore, the position descriptions for the Sales Representatives do not appear to relate to the general
construction ov painting work of the petitioner as stated in the initial letter and business plan. Based on these
iconsistent descriptions of the petitioner's organizational structure, the AAO cannot determine who the
beneficiary will actually supervise or what type of business the petitioner intends to conduct. It is incumbent
upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any
atempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent
objective evidence pointing to where the truth lies, Matier of Ho, 19 1&N Dec. 382, 591-92 (BIA 1938,
Without a clear understanding of whom the beneficiary actually supervises, the AAQ is unable 1o determine
that the beneticiary directs and controls the work of subordinate managers, supervisors or professionals. See
section 101 (a4 A) of the AcL

On appeal, the petitioner claims that due (o the "type of business” and "current ccononmic circumstances” the
petiioner will utifize sub-contractors. The petitioner, however, fails to state with any specificity llow tliese
sub-contractors will relieve the beneficiary of non-qualifying duties and how they will otherwise fit into the
petitioner’s overall organizational hierarchy. Going on record without supporting documentary evidence is
not sufficient for purposes of meeting the burden of proof in these proceedings. Mairer of Soffici, 22 1&N
Dec. 158, 165 (Comm’r 1998) (citing Matrer of Treasure Craft of California, 14 1&N Dec. 190 (Reo.
Commr 1972,

Although the beneficiary is not required to supervise personnel, if it is claimed that her duties involve
supervising cmployees, the petitioner must cstablish that the subordinate employees arc SUPCTVISOry.,
professional, or managerial. See § 10Ha)44) A)ii) of the Act. The job descriptions submitted by the
petitioner do not establish thal any of the employees subordinate to the beneficiary would be professional-
level employees. Even assuming, arguendo, that the beneficiary will supervise and comrol the work of the
marketing manager, the petitioner’s projected staffing plan for the first year of operations does not SUppoIt o
Linding that this position will be supervisory or managerial in nature.  The business plan showed that the

petitioner mtends 1o hire no other marketing personnel during the first year of operations,

In evaluating whether the beneficiary manages professional employees, the AAO must evatuate whether the
subordinate positions require a baccalaureale degree as a minimum for entry into the field of endeavor.
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Section 101(a}l32) of the Act. 8 U.S.C. § 1101(a)(32). states that "{tlhe term profession shall include hut not
be himited to architects, engineers. lawyers, physicians, surgeons, and teachers in clementary or secondary
schools. colleges, academies, or semunaries.” The term “profession” contemplates know ledge or learnimg. nol
merely skill of an advanced type in & given field gamed by a prolonged coutrse of speciahized instruction and
study of at least baccalaureate level, which 18 a realistic prerequisite to entry (nto the particular field of
endeavor. Matter of Sea, 19 I&N Dec. 817 (Comm’r 1988); Matter of Ling, 13 1&N Dec. 35 (R.C. 1968):
Marrer of Shun, 11 1&N Dec. 686 (D.D. 1966).

Theretore, the AAO must focus on the level of education required by the position. rather than the degree held
by subordinate emplovee.  The possession of a bachelor's degree by a subordiate emplovee does not
automatically lead to the conclusion that an employee s employed n a professional capacity as that term s
defined above. o the instant case. the petitioner has not established that a bachelor's degree is required tor

any of the posttions subordinate to the beneficiary's.

The marketing manager’s proposed duties. as stated 1n response to the RFE, do not provide enough speetficity
to support a conclusion that this position 1s professional in nature. Duties such as "fo|versee product
development or monitor trends,” "develop pricing strategies with the goal of maximizing the firm’s profit”
and "{djevelop marketing stratcgies, based on knowledge ot establishment policy,” are vague and do not
explain with sufficient specificity what the marketing managers duties are with yespect 1o either the
construction. painting. or export business functuons claimed by the petitioner. The fack ol specificity in the
Job duties raises guestions as to the actual proposed responsibilities. Therefore, the posiion description alone
1s msufticient to establish that the posinon of marketing manager is a professional-tevel position.

Based on the foregoing. the petiioner has not supported a claim that the bencticiary will be primarily
responsible for supervising subordinate managers, supervisors or professionals. The record does not clearly
define the beneficiary’s duties, the proposed structure of the organization, the number and types of employees
to be supervised by the beneficiary, or the proposed nature and scope of the petitioner's business.

The proposed position of the beneficiary is a President and General Manager of a construction business to be
composed of tour to Tive employces other than the beneficiary by the end of the first year of operations. The
peutioner has not demonsirated that the bepeficiary, as a personnel manager, will be primarily supervising
subordimate statt of professional, managerial, or supervisory personnel. See section 10Ha 44 AN of the
Act, Furthermore, the petitioner has not established that it will employ a staff that witl relicve the beneficrary
tfrom performing non-qualifying duties so that the beneficiary may primarily engage in managerial duties.
Further, regardless of the beneficiary’s position title, the record is not persuasive that the beneficiary will

function at a semor level within an orgamizational hierarchy.

Finally, as discussed above, the record does not clearly define the proposed nature and scope ol the
petitioner’s business. The petitioner imitially claimed that the petitioner will provide panting and remodefing
services to local clients and also export construction materials to Venezuela, but it has not indicated any plans
to actually statt both components of the business. As noted above, the “workers” originally described in the
record as pamters or remodehing specialists were described as "sales representatives”™ in the petitioner’s
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response to the RFE. As such, the AAO cannot determine what types of employeces will be hired or whether
they would sufficiently relieve the beneficiary from performing non-qualifying duties associated with a
remodeling and export business.  For these reasons, the petition may not be approved and the appeal will be

dismissed.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361, Here, the petitioner has not met that burden.

ORDER: The appcal 1s dismissed.



