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INSTRUCTIONS:

Enclosed please find the decision ot the Admunistrative Appeals Office n your case. Afl of the documents
related to this matter have becn returned to the olhice that onginally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that otfice.

I vou believe the AANO mappropriately applied the law i reaching 1ts decision, or vou have additional
mformaiion that vou wish to have considered. you may tile a motion to reconsider or & motion 1o reopen
accordance with the wstructions on Form [-290B. Notice of Appeal or Mouon. with a fee of 5630 The
specilic requirements for fding such a motion can be lound at 8 C.FR. § 1035 Do not file any motion
directly with the AAQ. Pleasc be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be tided withm
30 days of the decision that the motion secks to reconsider or reopen.

Thank you.

Ron Rosenberg
Acting Chiacf, Admmistrative Appeals Otfice
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Page 2

DISCUSSION: The Duector. Caltfornia Service Center, denied the nonimmigrant visa petition. The matter is
now hefore the Adnunistrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petivioner filed this nonunmagrant pettion seeking to extend the beneficiary's cmployment as an L-1A
nommmigram infracompany transferce pursuant to section 101(a)(15)XL) of the Immigration and Nationahty
Act (the Act), 8 US.C. § 1OKa)15)L). The petitioner, an Oregon corporation cstablished 1 February
2010, states that it operates a tucking and dispatch business. The petitioner claims to have a qualifying

relationship with located in Kemerovo City, Russta.' The petioner has
emploved the bencficiary as its Chief Executive Officer since August 2010, and now secks to extend his L-TA

status for two additional years.

The durector denied the petitton, concluding that the petitioner failed o estabhish: (1) thal the pebtioner has a
gquahtying relationship with the foreign entity: and (2) that the petitioner will employ the benelicry in a

primarily managenal or executive capacity.

The pentioner subsequently filed an appeal. The director dechned to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal. counsel for the petitioner asserts that the evidence is
sufficient to establish the foreign entity has a qualitying relationship with the petitioner as its parent compiny,
and that the beneficiary s employed in a managertal or executive capacity. Specthically. counsel clums the
director musunderstood the evidence submitled 10 show the foreign entity provided funds to the petitioner.

Counsel submits a briet and additional evidence,
I. The l.aw

To establish ehigibility tor the 1.-1 nontmmigrant visa classification, the peutioner must meet the criteri
outhned n section 101(a) 15)(L) of the Act. Specifically, a qualifying organization must have employed the
beaclhiciary v a quahifyimg managenal or executive capacity. or n a specialized knowledgee capacity. for one
continuous year within three years preceding the beneficiary's application for admission mto the United
States.  In addition, the bencficiary must seek to enter the United States temporarily to continue rendering his
or her services 10 the same employer or a subsidiary or affiliate thercof in a managerial, executive. or

specilalized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1)3}) states that an individual petition filed on Form [-129 shall be
accompanied by:

(1) Ewvidence that the peationer and the organization which employed or will employ the

alien are qualitying orgamzations as detined in paragraph (DG ol tus seetiers.,

' The record contains numerous translations and transliterations of the foreign entity’s name. - B

transliterated in the record as both [ EGTNGGNEEEEEEE « Uonslated as ]
I ' Thc AAO finds the transfations refer (o the same foreign entity.
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(1) Evidence that the alien wall be employed in an executive, manageriil, oy speciahized
knowledge capacity, including a detatled description of the scrvices 1o be pertormed.

(111) Evidence that the alien has at least one countinuous year of futl-time emplovment
abroad with a qualifving organization within the three years preceding the tiling of

the petition.

(iv) Evidence that the alien's prior year of employment abroad was o position that was
managerial, executtve or involved spectahized knowledge and that the alien's prior
cducation. trammmg. and cmployment qualifies him/her to pertorm the itended
services in the United States: however, the work in the United States aeed not be the

same work which the albien performed abroad.
I1. Issues on Appeal
A. Qualifying Relationship

The first assue addressed by the duector 1s whether the petitioner has established that 1t has @ gualdying
relattonship with the benchictary's last toreien employer. To estabhsh a "qualifving rwl:ltinmhip".undur the Act
and the regulations, the petitioner must show that the beneficiary's foreign employer and the proposed .S,
employer are the same employer (e, one entity with "branch” offices), or related ay a "parcnt and subsidiary™ or
as "altihates.” Sec gencerally section 10Le)(F3YL) of the Act; 8 C.F.R. § 214.2¢1).

The pertinent regulations at 8 C.F.R. § 214.2(1)(1)(11) define the term "qualifving organization” and related

terms as {follows:

(G) Qualifving organization means a United States or foreign firm. corporation. or other

lceal entity which:

(1) Meets exactly one of the qualifying relationships speoified in the
detimtions of a parent. branch, affiliate or subsidiary specified in
paragraph (D)(1)11) of this section;

(2) Is or will be domng business (engaging in international trade 1s not
reqired) as an employer in the United States and in at least one other
country directly or through a parent, branch, affiliate or subsidiary for the
duration of the alicn's stay in the United States as an mtracompany

]

transteree

(I Parent means a firm. corporation, or other legal entity which has subsidianes.
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(K) Subsidiary means a firm, corporation, or other legal entity of which a parent owns.
directly or indirectly, more than half of the entity and controls the entity: or owns,
directly or indirectly, half of the entity and controls the entity: or owns. directly or
indirectly, 50 percent of a 50-50 joint venture and has equal control and veto power
over the entity; or owns, divectly or indirectly, less than half of the entity. but in fact

controls the entity.
(L) Affiliate means

(1) One of two subsidiaries both of which are owned and controlled by the same

parcnt or indrvidual, or

(2) One of two legal entities owned and controlled by the same croup of idividuals.
cach individual owning and controlling approximately the same share or

proportion of cach entity.

The petittoner filed the instant petition on May 23, 2011, The petitioner stated on the Form 1-129. Petinon
for a Nonimmigrant Worker, that it 15 a subsidiary of the Russian company [ N
where the beneficiary was employed from 1998 untl his transter to the petittoner as CLO i August ot 2010
The petitioner claims the foreign entity owns 50,000 shaves of its stock, or 80% of the ULS. compiny.

The U.S. entity’s 2010 IRS Form 1120, U.S. Corporation Income Tax Return. submited n the inital tiling,
states that the company has two sharcholders. The officers named in the tax return are |Gz
— and Schedules 12 and G indicate thewr mdividual ownership mterests as 804 -
_zmd 20% _ Schedule K of the same return states no loreign or domestic

corporation or partnership owns more than 20%. directly, or more than 50%, indircctiy. of the stock entitled

to vote, and Schedule G provides only the names of the abovementioned individuals though imformation 1s
spectfically requested tfor any lforeign corporations or partnerships with direct ownership ot 20% or more or
ndirect ownership of 50% or more.

On July 14, 2011, the duector issued g Request for Evidence (RFE) wstructing the petitoner (o submt
additional evidence o establish a qualitying relationship between the U.S. cntity and the foreign entity.
Specifically, the director requested: (1) a copy of the U.S. company’s articies ol mcorporation: (23 copies af
the minutes of the meetings listing the stock shareholders and number and percentage of shares owned: (3)
copies of all the U.S. company’s stock certificates 1ssued to present date; (4) copies of the U.S. company's
stock fedgers showing all stock certificates issued to the present date; (5) evidence 1o show thal the Toreian
parcnt company provided fundmg for the U.S. company including copies of onginal wire transfers, bank
certified copies of cancelled cheeks, deposit receipts, ete. detailing the monetary amounts for the stock

purchase; and (6) a detaitled list of owners and percentages owned for the foreign company.
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The petitioner submitted the U.S. entity’s articles of incorporation authorizing the issuance of 100.008 shares
of capital stock and a stock ledger showing the company had only 1ssued 62.000 of the allowable shares.
According to the In;:dgcr._ holds 50,000 shares and _hn\dx the
remaining 12,000, The petitioner included purchase agreements, stock certificates. and minutes from the ULS,
entity’s board meeting held February 10. 2010 approving the purchase of the abovementioned stock.

The petitioner also provided an affidavit from — atesting

that the foreign entity provided funds to the petitioner, through its purchase of 50,000 shares of stock and a
$100.000 loan. The affidavit states that due (o bureaucratic difficulties in the Russian federation the foreign
entity provided funds using wire transfers 1o B pcisonal checking account. and that [ NEGN
_ then issued several cashier’s checks to deposit into the account of the U.S. company. To support
the affidavit's claims, the record contains: minutes from Ihe_nl'
Participants dated December 8. 2009, authorizing the financing of_rccr:ipts for cash
withdrawals from [ NN ccount totaling $96,000; copies of bank checks issued from February
2010 through May 2010 to “Condor Enterprises Re: Loan from I otaling

$148.000: and a deposit tcket tor $2 000 for a Bank of America account including the hundwritten name
_" and no other identifying information.

In regards to the ownership of the foreign entity, the petitioner submitted a letter written by _
The Chairman’s letter confirmed the

ownership interests as listed m the general meeting minutes as: _ 43% . ..

. ¢ I

The director denied the petition on December 16, 201 1. finding, in part, that the petitioner faiied 1o exstablish a
qualifying parent subsidiary relationship between the petitioner and the foreign company. The director
specifically noted that the evidence was nsufficient to show the foreign entity provided funding to the
petitioner and that the record did not establish that the originator of the funds owned the shares ol stock.

On appeal, counsel tor the petitioner contends that the director did not properiy consider the cvidence
submitted in response o the RFE. Counsel claims the director incorrectly believed the _

e - I o ol et

rather than differing translations and transliterations of a single entity’s Russian name. Theretore, counsel

asserts the “Contract of Loan™ for $100,000 from _ along with the share purchase
agreements, stock certificates, stock ledger, and board meeting notes showing the siale of stock 10_

in consideration for $50,000 15 sutficient

cvidence that the forcign entity provided the funding for the U.S. company. The petitioner submits an

additional letter from [N—————— < i that [
- provided funding to the U.5. company through a transfer of funds to the personal bank account of N
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Upon review, the petitioner has failed 10 establish a qualifying relationship between the petitioner and the

foreign entity.

The regulation and case law confirm that ownership and control are the factors that must be examined 1n
determining whether a qualifying relationship exists between United States and [oreign entities for purposes
of this visa classification. Maiter of Church Scientology International. 19 1&N Dec. 593 (BIA 1088); yee ulso
Matter of Siemens Medical Systems., Inc., 19 I&N Dec. 362 (BIA 1986); Matter of Hughes. 18 1&N Dec. 289
(Comm’r 1982). In the context of this visa petition, ownership refers to the direct or direct legal rght ot
possession of the assets of an entity with full power and authority to control; control means the direct or
indirect legal right and authority to direct the establishment, management, and operations of an entity. Matter
of Churclt Scientology International. 19 1&N Dec. at 595.

Throughout the record. the petitioner claims that the foreign entity owns 50,000 shares of the U.S. company.
The petitioner submitied a Share Purchase Agreement and minutes from the February 19. 2010 hoard mecting
indicating the sale of 50,000 shares of stock to_ and two stock certificates dated
February 22, 2010. Certificate C-1 states that_(mm S0L000 shares and
certificate C-2 states that _)wns 12.000 shares. The stock ledger indicates 62,000 shares of
common stock were issued at the time the petition was filed, giving I 2
ownership interest and | T 20% ownership interest.

However. the U.S. entity’s Form 1120. U.S. Corporation Income Tax Return is mconsistent with the
petitioner’s claim that the foreign entity is the parent company. The Form 1120 at Schedule K. which
includes questions related to the petitioners ownership and control, states that there are two shareholders.
The form also states that a foreign corporation, partnership, or trust did not directly own 20% or more of the
lotal voting power of all classes of the corporation's stock. Instead, the petitioner's tax documents state that
the U.S. entity is owned individually by I nd B 1o RS Forn 1120 B
inconsistent with the stock certificates, stock ledgers, and Board Meeting minutes asserting that the petitioner
is a foreign-owned subsidiary of the Russian company. It is incumbent upon the petitioner 1o resolve any

nconsistencies in the record by independent objective evidence. Any attempt to explan or reconcile such
eonsistencies will not suffice unless the petitioner submits competent objective evidence pointing to where
the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the
petitioner's proof may, of course, lead o a reevaluation of the reliability and sufticicncy of the remaining
cvidence offered in support of the visa petition. ld. at 591. The petitioner has not provided an cxplanation or
objective evidence sufficient to establish that the U.S. entity is a subsidiary of the foreign entity. and s not

owned by [N

Further. the AAQ concurs with the director's determination that the petitioner has not provided sufficient
evidence showing the foreign entity provided the funding for the U.S. company. or paid for the ownership
interest claimed. The petitioner claims through an affidavit written by the director of the foreign entity. I
_, that money was transferred from the foreign entity to her personal bank account, and B
B hcon used cash and bank checeks to transfer the money 1o the U.S. entity. The petitioner further
claims that $50.000 was provided as payment for the purchase of the 50,000 shares of stock owned hy-




_;md ST00,000 was provided as a loan to the U.S. entity. Howevero the evidence on

record s msuffictent 1o corroborate the petitioner’s claims.

Though the petitioner has provided the receipts for cash withdrawals from — personal bank
account, there 18 no evidence that the funds in | N personal account originated from the toreien
entity. Although requested by the director, the petitioner has not provided account information. wire transfer
receipts, or any other bank documentation 1o show a transfer of funds to the persenal account from the foreign
cntity as evidence of the source of the funds. Likewise, the petitioner has not provided sutticient evidence to
show the money was uttimately trunsfcrred to the US. entity. The petitioner provides custemer copies of the
bank checks purchased by INNEGNINGEEN but no evidence 1s provided to show the funds were deposited into
U.S. entity’s bank account. There 1s no account information provided for the petitioner. nor did the pettioner
provide copies of the processed checks provided. Going on record without supporting documentary evidence
ts not sutticient tor purposcs of meeting the burden of proof in these procecdings. Matier of Soffici. 22 T&N
Dec. 158, 165 (Comm'r 1998) (citing Muatier of Treasure Craft of California, 14 1&N Dec. 190 (Reg,
Comm’r 1972}). Further, the director specifically requested documentary evidence pertaining 1o any idirect
tund transfers through third parties and the petitioner has failed to submit the types of evidence reqested.
Falure 1o subnmut requested evidence that precludes a material line of inguiry shall be grounds for denying the
petition. 8 C.F.R. § 103.2(b)14).

The torcign entity’s meeting minutes agree 1o the timancing of the U.S. entity. but do not provide the specilic

lerms of the hinancing. The document states that - Ushall be fianced m the amount
of 150,000 US dollars through the chairman ot the Board of Directors— tor
adequate spending of tunds.”  However, the document does not explain what money would be used to
provide the financing or provide an ownership imerest mn conasideration for the money. The document also

states that the U.S, company will be an “‘affiliated company” 0_- not a subsichary

company.

The contract tor Joan contans meonsistent information. The first paragraph of the Toan agreement names the
(.S, entity as “the Lender™ and the toreign entity as “the Borrower,” contrary to signature blocks at the end of
the document where the ULS. enuty s histed as the borrower and the foreign entity 1s listed as the lender.
Bank checks show that the foreign entity’s payments made to the petitioner tatal $148.000. thoueh the
contract states the loan amount is 5100000, Again. it 18 incumbent upon the petiioner to resolve any
inconsistencies in the record by independent objective evidence, and any attempt to explain or reconcile such
inconsistencies will not sutfice unless the petitioner submits competent objective evidence pointing o where
the truth ies. Marner of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). Even if the contract were considered, it
does not indicate the forcign entity acquired an ownership interest in the U.S. entity in consideration for the
tundimg. Instead, the toar contract states the LS. entity 18 to repay the foreign entity at an annual interest rate

of three percent.

For the above reasons. the petitioner has tailed to establish the foreign entity, and not individual sharcholders.
own the U.S. organization. Therefore, the evidence 1s insufficient to show that the U.S. entity gqualifies as a
subsidiary of the forcign cntity.
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The evidence on record is also msuthicient to establish a qualifying relationship between the two entities as
affiliates.  As previously discussed. the U.S. company’s IRS Form 1120 states that _me
8% and _owm 20% of the U.S. entity. Mecting minutes front the torergn entity and a letier
trom the Chairman of the Board state that the foreign entity is owned by | NNGTGcNzNGEGNEG 3. IR
N (:09). and _ (17%).  As the two entities are owncd by different groups of

individuals in varying proportions, they are not affiliates due to ownership and control by the same group of
individuals with each individual owning and controlling approximately the same share or proportion ol cach
cntity, See 8 CF.R.§ 214200 Hax)(2). Further. the petiioner’s documentation does not support 2 Tinding
that a single individual excreises control over the two entities, such that an affihate relationship coutd be
established due to ownership and control by the same mdividual. See 8 C.ER.§ 214 2¢hi Do/, Based
on the evidence submitted, 1tis concluded that the petitioner has not established that a qualityving refationsiup
cxists between the Umted States and foreign orgamzations.

B. Managerial or Executive Capacity

The second issue 1 this proceeding 18 whether the petitioner established that the bencticiary would be
employed in the United States in a primanly managernial or executive capacity under the extended petition,

Secuon {OI@)44 Ay of the Act, 8 U.S.C § TTOKap44)A), delines the term "managerial capacity” as an
assignment within an orgamzation in which the employee primarily:

(1) manages the organization. or a department, subdivision, function. or component of

the organization;

(11) supervises and controls the work of other supervisory, professional, or managerial
employees, or manages an essential function within the organization, or a department
or subdivision of the organization:

(111) it another employee or other employees are directly supervised. has the authority (o
hire and fire or recommend those as well as other personnel actiwons (such as
promouon and leave authonzanon). or if no other emplovee 1s directiv supervised.
functions at a semior level within the organizatiopal hierarchy or with respect o the
tunction managed; and

(iv) exercises discreuon over the day-to-day operations of the activity or function tor
which the employee has authority. A first-line supervisor is not considered to be
acting mnoa managenal capacity merely by virtue of the supervisor's supervisory
dunies unless the employees supervised are professional.

Secuon [01(a)44)(B) of the Act. § US.C. § 1101(a)(44)B), defines the term "excceutive capacity”™ as an
assignment within an organization i which the employec primarily:
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() dwrects the management of the organization or a major component or function of the
organization:
(1) cstablishes the goals and pohcies of the organization, component, or funchon:

(i) exercises wide latitude in discretionary decision-making; and

(1v) receives only general supervision or direction from higher-leve! exccutives, the board

of directors. or stockholders of the organization.

The Form 1-129 states that the bencficiary is the CEO of a trucking and dispatch business with 31 emiployees.
[n the RFE 1ssued July 14, 2011, the director requested additional evidence (o establish that the beneticiary s
employment with the U.S. entity has been and will be in a managerial or executive capacity. The duector
specifically requested: (1) a more dciailed specific description of the beneficiary’s duties and percentages of
time to perform the managerial or exccutive duoties: (2) a line and block organization chart histing the names,
job titles, education levels, salares. and job titles for cach current employee: and (3) State Quarterly Wage

Reports for the fourth quarter of 2010 and tirst quarter of 2011,

[n response to the RFE. the petiioner provided a more detailed breakdown of the beneficiary's dutics and the
percentage of time the bencficiary allocates to each duty. The orgamzation chart provided shows twelve
direct employees working tor the petittoner and indicates the beneficiary and the President/CFO. -
_are directly subordinate to the Board of Directors. The chart indicates that the beneficiary
direcdly supervises the safety director, manager of the transportation department, and the manager ot dispateh
and brokerage. According to the organizational chart, the safety director supervises three divectly-cmployed
detvers. the dispatch and brokerage manager supervises two dispatchers, and the manager of the trunsportation
department shares supervision of the three directly-employed drivers along with the five named contract
drivers and tourteen named contract transportation contpantes.  Altogether, the chart identities a totad of 31
cmployees and contractors. The pettioner provided evidence of wages paid to 10 employees during the
second quarter of 2011, In addinion. the pentioner’s 2010 TRS Form 1120 shows the ULS. company pand
$1.912,084 1n “owner operator expenses™ to contracted drivers and transportation companies.

The director denied the petition, finding that the petittoner tadled to demonstrate that the bencficiary would be
employed primarily m a qualifymg managerial or executive capacity. The director noted that the number of
employees listed in the payroll records were inconsistent with the employees identificd on the organization
chart and that the U.S. position of Chiet Executive Officer appears to be primartly assisting with the day -to-

day hon-supervisory activities ol the business,

On appeal, counsel {or the peutioner contends that the director misconstrued the nature of the beneticiary's
duttes and asserts that the organization chart shows a sufficient number of departments and employees
establish that the beneficiary 1s not involved in day-to-day operations directly.  On appeal. the petitioner
submits additional evidence of payments to contracted employees.

Upon revicw. the AAQ tinds sufticient evidence that the beneficiary has been and will be emploved in o
primarily managenal capacity. Upon review of the totality of the evidence. the petitioner has established that
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the beneficiary primartly manages the orgamezation, supervises and controls the work ob subordmate
supervisors, has the authority to hire and fire employees and exercises discretion over the day-to-day
functions of the company.

While the petitiomng compiany 1s not large and relies heavily on contractors to provide its services, the
cvidence of record is sufficient to establish that the beneficiary will spend at least halt ot his time perlorming
manageria! duties, and will not be primanly engaged n operational or non-quaki!ying tirst-line supervisory
tasks. The petitioner necd only establish that the beneficiary will spend more than 30 percent of his e on
gualifying duties. The AAO will withdraw the director's determination as 1t pertamns to this 1<sue only.

[11. Conclusion

In visa petition proceedings. the burden of proving eligibility for the benefit sought remams entirely wath the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. With respect to the question of whether the bencticiary
would be employed i a primartly managenal capactty, the petitioner has sustained 1ts burden. Accordmgly. the

director's dectsion s withdrawn m pan.

Nevertheless, since the petitioner faifed (o establish that 1t has a qualifying relationship with the toreign
company, the appeal must be disnussed.

The petition will be demed and the appeal dismissed for the above stated reasons. In visa petition
proceedings, the burden ot proving chigibility for the benefit sought remains entirely with the peationer.

Section 291 of the Act, S U.S.C. 3 1361, Here, that burden has not been mel.

ORDER: The appeal is dismissed.



