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DISCUSSION: The Director. Vermont Service Center, denied the nonimmigrant visa petinion.
The matter 18 now before the Adnnnistrative Appeals Office (AAQO) on appeal. The AAO will
disnuss the appeal.

The peutioner hiled this nonimmgrant petition seeking to extend the cmployment ol its
managing director as an L-1A nommmgrant intracompany transferce pursuant to section
101(a)(15)L) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a) 15)L). The
petitioner 1s a limited lability company organized in the State of South Carolina on May 16,
2008 and 1t 1s engaged in the water treatment business. The petitioner claims a qualifying
relationship as a branch of —lucated in the Bahamuas. The beneficiary
was previously granted a two-year extension of an initial new office petition and now the
petitioner secks to extend his stay for an additional two years.

On September 30, 201 1. the director denied the petition, concluding that the petitioner fuiled 10
cstablish that the beneficiary will be employed in a qualifying manager or executive capacity as
required under section 101(a)(15) L) of the Act.

The petitioner subsequently tiled an appeal. The director declined to treat the appeal as a mouon
and forwarded the appeal o the AAQO for review. On appeal, counse! for the petitioner notes that
therc arc several factual maccuracies contained m the director's decision and he expresses
concern as to whether the director considered evidence from this case or from another cuse n
recaching his decision. In addiution, counsel asserts that the director erred in his assessment of the
beneficiary's duties. Counsel mndicated that he would submit a brief and/or additional cvidence
1o the AAO within 30 days but the record reflects that nothing further has been received. The
file is considered complete.

[. The Law

To establish eligibility tor the -1 nomimmigrant visa classification, the petitoncr must meet the
criteria outiined in section TOHa(15)L) of the Act. Specitically, a qualilymg organization musl
have cmployed the beneliciary mn a quahtying managerial or executive capacily, or m a
specialized knowledge capacity, for one continuous year within three years preceding the
beneficiary's application tor admission mto the United States. In addition, the bencliciary must
seek to enter the Umited States temporarily to continue rendering his or her services to the same
employcr or a subsidiary or affilate thereof in a managerial. executive, or specialized knowledge
capacity.

The regulation a1 8 C.E.R. § 214.2(1)3) states that an individual petition filed on Form 1-129
shall be accompanied by:
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(1)

(11)

(111)

Section 101{a)44)3A) of the Act. 8 U.S.C. § 1101(aX44)(A), defines the term "managerial

Evidence that the petitioner and the organization which emploved or will
employ the alien are qualifying organizations as defined in paragraph
(DG of this section.

Evidence that the alien will be employed in an executive, managerial, or
specialized knowledge capacity. mncluding a detailed description of the
services to be performed.

Evidence that the alien has at least one continuous yecar of full-tume
employment abroad with a qualifying organization within the three years
preceding the filing of the petition.

Evidence that the alien's prior year of employment abroad was mn a
position that was managerial, executive or involved spectatized knowledge
and that the alien's prior education, training, and employment qualifics
him/her to perform the intended scrvices in the United States: however,
the work 1 the United States need not be the same work which the alien
performed abroad.

capacity” as an assignment within an organization in which the employee primarity:

(1)

(1)

(111)

(1v)

manages the organization, or a department, subdivision, function, or
component of the organization;

supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization:

if another employce or other employees are directly supervised. has the
authority to hire and fire or rccommend those as well as other personnel
actions (such as promotion and leave authorization). or 1 no other
employce is dircctly supervised, functions at a senior level within the
organizational hicrarchy or with respect to the function managed; and

excreises discretion over the day-to-day operations of the activity aor
function for which the employee has authority. A first-line supervisor 1s
not considercd to be acting in a managerial capacity merely by virtue ot
the supervisor's supervisory duties unless the employees supervised are
professional.
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Sccethion 101 (a4 B) of the Act, 8 U.S.C. § 1101(2)(44)(B), defines the term "exccutive capacity’
as an assignment within an organization in which the employee primarily:

(1) directs the management of the organization or a major component or
function ot the organization:

(11) establishes the goals and policies of the organization, component, ofr
function:

(1) excreises wide lattude m discretionary deciston-making: and

(1v)  receives only general supervision or direction from higher-fevel
executives, the board of directors, or stockholders of the organization.

13 Employment in 2 Managerial or Executive Capucity

The sole 1ssue addressed by the director ts whether the petitioner establishied that the beneticiary
will be employed primanly in o managenal or executive capacity under the extended petition.

A. Facts and Procedural History

The petitioner filed the Form [-129, Petition for a Nonimmigrant Worker, on June 10, 2011, The
petitioner indicated on the Form [-129 that it 1s a branch of a water treatment bustiness
established in 2000, has mine current employees and an estimated gross annual inconic of $1.2M.
According to the record however, the U.S, entity was orgamized as a limited hability company in
the State of South Carolina in 2008 and has very limited mmcome of its own and no pud
cmployees other than the beneliciary.  In support of the petition, the petitoner desertbed the
beneficiary's duties as follows:

Responsible for all aspects of start-up branch office of the parent company.
including establishing corporate entity, location, hiring and training new employces.
marketing water treatment/purification product lines in conformity with vendor
agrecments and overall responsibility tor business operations.

An Totfer of cmployment” letier dated May 17, 2011 added that the beneficiary would be
"responsible for all aspects of our operauons to include sales and marketing. annual budget. pricing,
contracts. management of operauons. and expenditures.”  The petitioner did not submit any
additional information describing the duties the beneficiary performs on a day-10-day basis.

The director 1ssued a request for additional evidence ("RFE") on June 22, 2011, msuucting the
petitioner to submit, arer alia, the tollowing: (1) a letter describing the managerial decisions (o
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be made on behalt of the U.S. entity: (2) a description of the typical managerial responsibilities
to be performed by the beneficiary; (3) a breakdown of the time spent on exccutive and
managerial duties and non-managenal and executive duties i the U.S. entity: (4) a deseniption of
the degree of discretionary authority the beneficiary will have in day-to-day operations in the
U.S. entity; (5) the number of employees, thetr salaries, job utle, and duty description n the ULS.
entity: (6) a description of the management and personnel structures ot the U.5. olfice. mcluding
an organizational chart: (7) a complete positton description for all employees in the company.
mmcluding one for the benehiciary's position: and (8) a breakdown of the number of hours devoted
to cach of the employecs’ job duties on a weekly basis and whether or not they require a college
education,

In response to the RFE, dated September 15, 2011, counsel provided a statement that mcluded
the following regarding the beneticiary's duties:

[Hle dirccts the company and s responsible for business decisions mchuding
which projects the company will bid and/or accept, hiring and firing of
employces, management of the company's assets, and directing project managers
assigned to particular projects.  As chief executive the bencticiary has many
duties, the majority ot which are either executive or managerial in nature.

Furthermore, counsel noted that the bencficiary's position with the U.S. eniity required
executtve, managerial and techunical skills including:

|E|xtensive  knowledge of the company products and services, ability to (ram
personnel. ability to market the company, ability to budget company resources
such as capual, contract labor for each job, maintain relations with vendors and
licensors (Aquathing, among others. The benehiciary 1s the chief executive of the
company as well as its owner and has complete discretionary authority for
company business both in day to day operations and future planning. Nearly all
of the bencficiary's time will be allotted to managerial dutics. whether
management of sales, marketing, finance, and overall responsibtlity for water
Projects.

Counsel asserted that the benetictary currently had only one subordinate supcrvisor in the foreign
corporation and one subordinate with the U.S. entity. Counsel stated that the U.S. subordinate's
duties mclude "administration of company business such as payroll, accounts receivable,
accounts payable, and assisting the beneficiary in communicating with existing and fulure
customers regarding water services projects.” In addition, counsel stated:

At this time the personnel required in the U.S. office has been mimimal. The
peutioner’s activity in the U.S. has consisted mostly tn the organization of the
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company and cstablishing a prescnce. The Branch office has processed purchases
of supplies on behalf of the parent company in the Bahamas which 1s retiected n
the petitioner's bank statements which 1s an activity that was accomplished by the
(U.S. subordinate| under the beneficiary’s direction and supervision.  The
management and personnel structure in the U.S. will mirror the parent company in
that the beneficiary will hire personnel for projects in the U.S. as jobs are
acquired. The project manager will report to the beneficiary. The company will
not use company resources to maintain a large staff until such time as demand
requires the company |to] do so.

Counsel further explained:

lajt this ume there 18 no need for office/clencal staff or managers for sules.
marketing, liance, or other functions to be hired. [The U.S. subordinate| is
assisting the beneficiary in operating the otfice so that the benefictary may work
to develop the business. The beneficiary will hire personnel in the future, such as
project managers, based upon demand.

The beneficiary is the highest level manager for the U.S. entity and he has no
supervisor. The ULS. entity 15 a relatively new organization and the bencflictary is
its chiel executive othicer. At this time therc are no managers workmg under the
beneliciary at the U.S. entity. The beneficiary directs the U.S. entity and he
manages the tunctions required for development of the U.S. business entity.

Notably, while counsel asscrted that the beneficiary has one subordinate in the U.S. entity, he
also explamed that U.S. entity had not filed any tax forms because 1t had hired no employees and
had gencrated very little 1income.

Despite the director's specific request for a complete position description tor the beneficiary. the
petitioner did not submit any addutional information describing the bencficiary's dutics on a day-
to-day basis.

The director denicd the petition on September 30, 2011, concluding that the petitioner did not
establish that the beneficiary would be employed in the United States in a primarily managenal
or executive capacity.  Spectlically, noting that the beneficiary is the only claimed emplovee
with the U.S entity, the director tound that the petitioner had not established that the beneficiary
would be supervising other supervisory, professional, or managerial employecs who would
rehieve him from performing the services of the entity. The director also stated that the record
did not establish how the business would be operating at a level that warranted and could support
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someone in a managerial or exccutive capacity as defined in Section 101(a)(44) of the
Immigration and Nationality Act. The director also determined that. based on the job
description, the beneliciary would be engaged in the non-managerial, day-to-day operations of

the entity.

On appeal, counsel states "Jt]he decision 10 deny contains numerous factual inconsistencies so tha
1it] 1s difficull to ascertain whether the ofticer considered the evidence submitied 1 this case ovif
the information the officer was considering came from another file.” Counsel notes that the director
misidentified the name of the foreign company and the parent company's country. Furthermore.
counsel asserts that the branch office was organized as an L-1A start-up n 2008 and 1t was not
created in 2000 and it did not begin operations in 2002 as stated in the director’s decision. Counsel

further states on appeal:

The denial letter 1y also in crror with its assessment of the duties ol the beneliciary.
|beneficiary|. [Benctictary| s the senior most figure m the company and he makes
all of the major policy and business decisions for both the parent company and
branch office. The denial letter incorrectly states that his duty is to primanly engage
in retail sales to the public. The denial letter also states the company has only rented
officc space and not retail space. The denial letter accuses [beneficiary] of engaging
in retail sales when the next paragraph states no retail space has been rented. The
company has not rented retail sales space because [bencficiary] is not engaged n
retail sales of water purification cquipment but directs a company that provides
water purification system sales, service and installation in a construction sctting for
hotels and other commercial and residential applications.  Ample evidence ol
corporate structure as well as the business activities of the parent company as well as
the branch office was submitted.

B. Discussion

Upon review, counsel's assertions are not persuasive. The petitioner did not establish that the
beneficiary had been or will be employed primarily in a managerial or executive capacity.

When examining the cxecutive or managerial capacity of the beneficiary. the AAO will look Lirst
to the petitioner's description of the job duties. See 8 C.F.R. § 214.2(1%3)(i1}. The petitioner’s
description of the job duties must clearly describe the duties to be performed by the bencliciary
and indicate whether such duties are either in an executive or managerial capacity. fd.

In this matter. the petitioner dentified the beneliciary as a managing dwcector but provided a job
description that Tailed 1o ostabhish that the beoneticiary acts "primandy”™ inoa nanagenal or
cxcecutive capacity. The petitoner provided a vague and broad description which faled to

adequately deserihe what the bencticiary does on a day-to-day basis. bor example. (e
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henefictary's responsibihtios were desenibed. mopart, as traming new emplovees and being
responsible for all aspects of the operations including sales, marketing, budget, pricing, contracts
and management.  As the petioner's intial evidence did not identify any subordinate employees 1o
perform the day-to-day. non-managerial duties associated with these operational activities, it was
not clear whether the beneficiary's responsibilities would require him (o perforim qualifying
managerial duties, or whether he would be directly responsible for such tasks as sales. marketing
and securing contracts.

The director provided the petitioner an opportunity to develop the job description and provide
specific duties with a percentage breakdown of time allocated to each of the duties but the petitioner
falled to adequately respond.  As such, the record contains no specific daily tasks and no
brecakdown of time to account tor the beneficiary's day. Failure to submit requested ¢vidence that
precludes a matenal Tine ol inguiry shall be grounds for denying the petition. 8 C.F.R. § 103 2(b)(§4).

Rather, counsel provided another very general explanation stating that the beneficiary would be
responsible for a varicty of business decisions and hiring requirements.  Reciting  the
beneficiary's vague job responsibilities or broadly—cast business objectives is not sutficient; the
regulations require a detailed descripuiion of the beneficiary's activities in the course of his daily
job duties.  The petitioner tailed to provide any detail or explanation ot the benctliciary's
activities m the course of s daily routine. The actual duties themselves will reveal the true
naturce of the employment. Fedin Bros. Co., Ltd v. Sava, 724 F. Supp 1103 (E.D.N.Y 198Y).
aff e, 905 F.2d 41 (2d. Cir. 1990).

The statutory definition of "managerial capacity” allows for both "personnel managers™ and
"function managers.”  See section 101{(a)44)AYa) and (11} of the Act. 8 US.C %
[TO1(a)(44) A)X1) and (11). Personnel managers are required to primarily supervise and control
the work of other supervisory, professtonal, or managerial employees. Contrary to the common
understanding of the word "manager.” the statute plainly states that a "first line supcrvisor 1s not
considered to be acting in a managerial capacity merely by virtue of the supervisor's supervisory
dunies uniess the employees supervised are professional.” Section 101(a)(44)(A)1v) of the Act: ¥
C.EFR. § 2142y By2). I a beneficiary directly supervises other employees. the
beneficiary must also have the authority to hire and fire those employecs. or recommend those
actions, and take other personnel actions. 8 C.F.R. § 214.2(D)(1)(11)(B)(3).

The term "function manager” applies gencrally when a beneficiary does not supervise or control
the work of a subordinate staff but instead is primarily responsible for managing an “essential
lunction™ within the oreanization.  See scction 101(a)(44)(A)(n) ol the Act. 8 US.C. §
FTOTa) 44 ) A)(11). The term "essential function™ 1s not defined by statute or regulation. [t a
pctittioner claims that the beneticiary 1s managing an essential function. the petinoner musi
furnish a written job offer that clearly describes the duties to be performed v managing the
essential function, 1.¢. identify the function with specificity, articulate the essential nature of the



function, and establish the proportion of the beneficiary's daily dunies attributed to managing the
essential function. See 8 C.FR.§ 214.2(0)(3)(n). In addution, the petitioner’s description of the
bencliciary's daily dutics must demonstrate that the benefictary manages the tunction rather than
performs the dutics related to the function. An employee who "primarily” performs the tasks
necessary to produce a product or to provide services 1s not considered to be “primarily”
employed in a managerial or executive capacity. See sections 101(a)(44)(A) and (B) of the Act
(requiring that one "primarily” perform the enumerated managerial or executive duties): see also
Bovang, Lid v, IN.S.. 67 F.3d 305 (Table), 1995 WL 576839 (9th Cir, 1995)citing Muatier of
Church Scientology International, 19 1&N Dec. 393, 604 (Comm'r 1988).

The petitioner did not demonstraie that the bencticiary was or will be managmyo the LR entity,
or managing a department, subdivision. function, or component of the campany. at a senior level
of the organizational hierarchy, consistent with the statutory definition of "managenal capacity”
When examining the managerial or executive capacity of a beneficiary, U.S. Citizenship and Imimigration
Services (USCIS) reviews the totality of the record, including descriptions of a benclictary’s dulies and
those of his or her subordinate cmplovees, the nature of the petitioner's business, the employment and
remuncration of employees. and any other facts coantributing to a complete understandmg ot 3

beneticiary's actual role in a business.

On the Fornt 120 the petioner stated that the benehciary would he responsible Tor b
operations and marketing. as well as for all aspects of the branch start-up such as estabhishing te
crity, finding a location and hiring new employees. Addiuonally. the petitioner stated that the
beneticiary would be directing the company and responsible for sales. marketing, finance and
operations.  Further. counsel asserted that the beneficiary "directs a company that provides walter
purificanion svstem sales. service and mstallation in a construction setung for hotels and other

commerciat and residential apphcations.

Despite all of these clammed responsibihinies and functions, counsel acknowledeed that a 1he
tne. the busaiess had no crployvees othier than the beneficiary.  Counsel esplinned that e
ety was a “relatively now organization” and not sutticiently developed. Connset harther Stied
that since there are no employees, the petittoner has not yet filed an IRS Form 941, Banployeos
Quarterly Federal Tax Reunn. Counsel described some future emplovee positions and the
anticipated development ol the business but no organizational chart was provided. He eaplaned
that the management and persenned strocture would evenwally mirror the paren? coumpany e
the husiness erew sutbarenthy o reguire 1. As organizauonal chart depietimg the manaecment
ad personne! structure for the parent company was not submitted.  Counsel noted that the
henelictury's wile was assistine the heneliciary so that he could work to develop the business
Counsel also asserted that the benebictary directed the entity and managed the fimctnions 1or
development of the busmess. However. the benetwctary appears to have no ~tafl wo perlorm the
tunctions he s clammed to manage. The director recognized this deficiency. stating that withous
subordinate emplovees "the actual process of nstalling the water puritication and refuicd
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appliances nmust be pertormed by the benetictary himseif.”  Though counsel asserted that o
project were obtained the benetiaary would hire suthicient personned (o compliete it the
heneficiury does not cuarrently i ¢ any cmployees o pertorm the sales and marscnng hunetares
o obtain those jobs. Rather. the beneliciary 1s pertorming those functions homiscll. Farther, ihe
pctitioner submitted photographs of a “water softener instatled by {the benchiciary|™
November 2010 as evidence of the company’s busmess activitics.

The AAO notes that the petnitioner was organized m 2008 and 15 no longer o "new offwee” jor
purposes ol meeting the regulatory requirements for this classification.  Rather, the vecord
redlects that USCIES previousty granted a two-year extension of the new otfice patition filed
2008, Nevertheless, based on the evidence submitted with this petition. the henehiciary is sl
CNEACIng in start-up achivities as the petitoner’s sole employee. {1 evident that sathont sttt
the beneliciary s required 1o perform the duties that would normally be delepied to subordinane
cripployvees, whether those tasks are marketing and selling the petitioner services, providing the
waler treatment mstaliation activities, or pertormmyg other operational and advimisirans etk
An employee who "primarily” performs the tasks necessary to produce a product or to provide
services (s not considered to be "primartly” employed 1 a managerial or executive capacity. Sec
sections 101(a)(44)X A) and (B) of the Act (requiring that one "primarily” perform the enumerated
managerial or executive dutiesy; see also Matter of Church Scientology Int'l., 19 1&N Dec. 593,
604 (Commr 1988).  Although the petitioner mamtams that the benefictary i~ actimg i @
managcrial or exccutive capacity. the petitioner provides no independent evidence to cortobimug
these claims. Going on record without supporting documentary evidence 1s not sutficient for purposces
of meeting the burden of proof in these proceedings. Matter of Soffici. 22 1&N Dec. 1580 165 (Commi'r
1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm'r 1972)).

The AAO notes tnconsisiencies i the record relating o || GGG bovctican

spouse. In support of iy petition counsel asserted that the bencliciary had one subordinaie
supervisor with the 108, entilty who was responsible for "administration of company DusIness
such as payroll, accounts recelvable. awccounts payable. and assisting the hepeficiary n
communicating with existing and future customers regarding water services projects.”  That
subordinate 1s the benelictary's spouse. Counsel claborated that the subordinate was under the
bencticiaryv's direction and supervision and assisted with operation of the ofhee so that the
benelictary could work o develop the busimess, Further, the benclicrary's spowse sianed the
“olfer of employiment” feter w the benclictary on behall of the U.S. ¢ntty, Neverthieloss,
counsel also stated that the VLS. ontity had no managers working under the heneticiary and no
other employees, Only the beneticiary s claimed as an employee on the Cortiicate of Zonng
Comphiance document dated July 200 T and smcee there are no employees. the enuty sibiitted 1o
IRS Forms 941, It 15 unclear how the petitioner can simultancousty claim the benelician's
spotse s dstbordite supervisor vet claun that it has no employees other than the bencheniny
[t is incumbent upon the petitioner o resolve any inconsistencies in the record by independent
objective evidence. Any atlempt to explain or reconcile such inconsistencies will not suftice
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untless the petitioner submits competent objective evidence pointing to where the ruth hes.
Matter of Ho. 19 1&N Dec. 582, 591-92 (BIA 1988). Based on these inconsistencies, the
petitioner has not cstablished that the beneficiary supervises any subordinates in the United

States.

The statutory defimition of the term "executive capacity” focuses on a person’s clevated position
within a complex organizational hierarchy, including major components or tunctions of the
organization, and that person's authority to direct the organization. Section 10Ha)44)(B) of the
Act, 8 U.S.C. § 1101(a)44)XB). Under the statute, a beneficiary must have the ability to "direct
the management” and "establish the goals and policies” of that organization. Inhcrent to the
definition, the organizauon must have a subordinate level of managerial employees for the
bencfictary to direct and the beneliciary must primarily focus on the broad goals and pohcies of
the orgamzation rather than the day-to-day operations of the enterprise. An mdividual will not
be deemed an executive under the statute simply because they have an executive title or because
they "direct” the enterprise as the owner or sole managerial employee. The beneliciary must also
excrcise "wade lantude m discretionary decision making” and receive only “general supervision
or direction from higher level executives, the board of directors, or stockholders ol the
organization." [fd.

The record did not demonstrate that the ULS. entity has the organizational complexity to support
a qualifving exccutive position. Section 101(a)(44)(C) of the Act requires the AAQO to "take nto
account the reasonable needs of the organization, component, or function in light of the overall
purpose and stage ol development of the organization, component, or {funchon.” The AAQ has
long mterpreted the statute to prohibit diserimination against small or medium-size businesses.
However, the AAQO has also conststently required the penitioner to establish that the beneticrary's
position consists of "primartly” managerial and executive duties and that the petitioner has
sufficient personnel to relieve the beneficiary from performing operational and administrative
tasks. Based on this record of proceedings, the beneficiary's job duties appewr to require him 1o
pertorm significant marketing  and  sales development without the benetit ol subordmate
ciplovecs, as well ay to actually provide the petitioner’s services. thus prectudine nm from
tunctioning m a prunardy managerial or exccutive role. Again, employee who "primarily" performs
the tasks necessary to produce a product or to provide services is not considered 1o be "primarily”
employed i a managenal or executive capacity. See scctions 101(ax44)A) and (B of the Act (requirng
that one “primantly” pectonu the enumerated managenal or executive dulies); see also Matter of Chinrcl
Screntology Int’l, 19 T&N Dec. 393, 604 (Comm't 1988),

The fact that the beneficiary owns and manages a business does not necessarily establish cligibitity for
classification as an intracompany transferee 1n a managerial or executive capacity within the meaning ol
sections 101{a)(15)L) of the Act. See 52 Fed. Reg. 5738, 5739-40 (Feb. 26, 1987) (noting that section
1O1{a)(153KL) of the Act does not include any and every type of "manager” or "cxecutive”). While the
AAQ does not doubt that the beneliciary exercises discretion over the peticionig entity and has the



appropriate level of authority as the owner and managing duector of the organization, the petitioner has
fatled to show that his actual day-to-day duties will be primarily managerial or ¢xccutive 1w nature.

Accordingly, the appeal will be dismissed.
HI. Foreign Employment in a Managerial or Executive Capacity

Beyond the decision of the record, the record contains insufficient evidence to establish that the
overseas company cmployed the bencticiary n a primarily managenal or cxcculive capaculy
prior to his transfer to the United States. See 8 C.F.R. § 214.2(1)(3)(1v). The pettion indicated
that the beneficiary was a director, chief executive officer, founder and principal owner of the
loreign company who was responsible for major business decisions and the overall direction of
operations. Counsel turther asserted that the beneficiary had one subordmate supervisor i the
foreign company who was a project manager.

The petitioner provided an undated fetter which described the beneficiary's work with the toreign
corporation as lollows:

| The beneficiary] wears many hats 1n this company. He has the knowledge and
capabilitics of supplviig and mstalling the exact system for cach custoner
according to theiy particular nceds. He 1s the go to man for water pumps. their
repair. maintenance and service as well.  He trains the staff in thesc arcas and
works with contractors while roughing in houses with waterlines and solar power.
He also prices thesc jobs himsell and contractors rely on hum tor this mflo.. His
work hours a week range in excess of 45 on site and 20 on paperwork, If he
includes travel to the jobs on the family islands this changes drastically to 65
hours a week on site.

Despite the director's specific request for evidence related to the beneficiary’s foreign
cmployment i the RFE, the petitioner provided no organmizational chart or other evidence to
establish the personnel structure or management of the organization. Any fatlure to submit
requested evidence that precludes a maternial line of inguiry shall be grounds for denving the pettion.
8 C.FR. ¥ 103.2(b)14). The record contains a single self-prepared undated document entitled
"Employee Salaries per week and Job Description” which is printed on the toreign entity's
letterhead. The document listed 1l personnel, including the beneficiary. A weekly salary
amount and a job title were listed next to each name, but no duty description was provided. The
petitioner identilied the beneficiary as the owner/director and described his duties abroad as
‘[rlesponsible for major business decisions, and overall direction of operations” with no further
detail offered. The petitoner fared 10 provide a detailed description of the beneficiary's duties 10
cstablish that the he was performing in a managerial or executive capacity. To the contrary. the
letter describing the beneficiary's duties and activities with the foreign company suggests the
bencticiary was primarily engaged in providing services and performing first-line supervisory
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dutics.  The mconsistencies between counsel's assertions and the subnmutted evidence raise
serious doubts regarding the claim that the foreign company employed the benchoary in o
qualifying capacity.  See 8 C.FR.§ 2142(1)(3)(1v). It 1s incumbent upon the peutioner o
resolve any inconsistencies 1 the record by independent objective cvidence. Any aticmpt (o
explain or reconcile such inconsistenctes will not suffice unless the petitioner submits competent
objective evidence pointing to where the truth lies. Matter of Ho, 19 &N Dec. 582, 391-92
(BIA 1988). For this additional reason, the petition cannot be approved.

An application or petition that {aills to comply with the technical requirements of the faw may be
dented by the AAO cven 1f the Service Center does not identify all of the grounds tor denial
the mmual decision. See Spencer Enterprises, Inc. v. United States, 229 F.Supp. 2d 1025, 1043
(1=.D. Cal. 2001, aff’'d. 345 F.3d 683 (9th Cir. 2003): see also Soltane v. DOJ. 381 F.3d 143, 145
(3d Cir. 2004)(noting that the AAQO reviews appeals on a de novo basis).

IV. Quahfying Relationship

Beyond the decision of the dircctor, the record contains insufficient information o establish a
"gqualifying relatonship” under the Act and the regulations. The petiioner must show that the
beneliciary’s foreign emplover and the proposed U.S. employer are the same employer (1.e. one
cntity with "branch” ottices), or related as a "parent and subsidiary” or ax "athliates.”  See
generally section 10 15)(L) of the Act; 8 C.F.R. § 214.2(]).

The pertinent regulations at 8 C.F.R. § 214.2(I}1)(11) define the term “"qualifying oreanization”
and related terms as follows:

(G)  Qualifving organization means a United States or foreign  firm.
corporation. or other legal entity which:

(1) Mecets exactly one of the quahfying relationships specified
the definitwns of a parent, branch, atfiliate or subsidiary
specitied in paragraph (1)(1)(11) of this section;

(2) }s or will be doing business (engaging in nternational trade is
not required) as an employer in the United States and in at ieast
onc other country directly or through a parent, branch, affiliate
or subsidiary for the duration of the alien’s stay in the United
States as an unracompany transferee; and,

(3) Otherwise mects the requirements of section 10H{a)(15)L) of
the Act,
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(I Parent means a firm. corporation, or other legal entity which has
subsidhiarics,
(J) Brancl means an operaung division or office of the same oreanization

housed 1n a difterent location.

(K) Subsidiary means a firm, corporation, or other legal entity ol which a
parent owns, directly or indirectly, more than half of the entity and
controls the entity: or owns, directly or indirectly, half ot the enuty and
controls the entity; or owns, directly or indirectly, 50 percent of a 50-50
jomt venture and has cqual control and veto power over the entity: or
owns, directly or indirectly, less than half of the entity, but in fact controls
the entity.

(.Y  Affiliate means

(1) One of two subsidiaries both of which are owned and controlled by
the same parent or individual, or

(2) One of two legal entities owned and controlled by the same group
of Individuals. each individual owning and controlling
approximately the same share or proportion of each entity. . .

The petitioner’s assertion that the U.S. entity 1s a branch of the foreign company s not supported
by the evidence. [n defining the nonimmigrant classification, the regulations specifically provide
for the temporary admission ol an intracompany transferee "to the United States 10 be employed
by a parent, branch. atfiliate, or subsidiary of [the foreign firm, corporation, or other legal
cntity].” 8 C.F.R. § 214.2(1)(1 1) (emphasis added). The regulations define the term "branch™ as
“an operating division or office of the same organization housed in a different location.” § C.F.R.
S 214.2(ID)(ixd). USCIS has recognized that the branch office of a foreign corporation may
file a nonimmigrant petition for an intracompany transferee. See Matter of Kloerti. 18 1&N Dec,
295 (Reg. Comm'r 1981); Matier of Leblanc, 13 1&N Dec. 816 (Reg. Comm't 1971); Mutier of
Schick, 13 1&N Dec. 647 (Reg. Comm'r 1970); see also Matter of Penner. 18 1&N Dec. 49, 34
(Comm't 1982)(stating that a Cunadian corporation may not petition for L-18 cmployees who
are directly employed by the Canadian oftice rather than a United States office).

The record mdicates that the petitioning enterprise does not maintain a qualitying "branch”
relationship wiath the overseas company. Probative evidence of a branch oflice would inciude the
tollowing: a state business license ostablishing that the foreign corporation v wthorized 1o
crigage i busimess activities i the Unied States: copies of Internal Revenue Service (IRS Fonm
HE20-F, ULS Income Tax Rewurn of a Foreign Corporation; copies IRS Form @, Enmlover's
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Quarterly Federal Tax Return. fisting the branch office as the cmployer copies ob a lease tor
oftice space m the United Swtes: and finatly. any state tax forms that demonstrane that 1lic
petitioner s g branch office of a toreign entity.

In this matter. the evidence sepports that the petitioner, a South Caroling Bmated habihits
company. I o separate legal entity from the lorergn company.  The pegtionet sabneticd a store
husiness hicense, a certficate ol exiastence. Articles ot Organization, code compliance documents
and an Internal Revenoe Service Form SS-4 Application for Employer Tdentitication Nummber
indicating that the benehiciary iy the sole member of the petitioning company. None of the
documents submitted by the petitioner established the foreign company as owner ol the U.S.
entity. The evidence submitted does not demonstrate that the petittoning organization s an
operating division or office of the foreign company, consistent with the regulatory detmition o

"branch.” See 8 C.F.R.§ 214. 2D 1)(n(J).

I thas matter. the claimed branch s an himited hability company organized i the Loned Stazes
therctore the AAQ will examine the ownership and control of that entity to deternine whether
(ualities as @ subsidiary or alfiliate of the vverseas employer. On the Form [-129. the peutioner
stated the beneficiary owns both the foreign company and the U.S. entity. However, the record
establishes no single individual or parent entity with ownership and control of both companies
that would qualify the two as afhihates. 8 CFR. § 214.2(1)(1)Yu)(L).  There is no direct
cvidence in the record to support the petitioner's claim that the toreign entity and the petitioner
have the same owners. According to the evidence provided by the petittoner. the beneticiary
halds only one of two issued shares mothe forcign company. Beneficiary s the divector but ao
other documents regarding conirol ot the company were provided.  To establish eligibility, 1l
must be shown that the foreign employer and the petitioning entity share common ownership and
control. Control may be "de jure” by reason of ownership of 51 percent of outstanding stocks of
the other entity or it may be "de tacto” by reason of control of voting shares through partial
ownership and posscssion of proxy votes. Matter of Hughes, 18 I&N Dec. 289 (Comm. 1982).

The petioner is allegedly owned solely by the beneficiary. the peutioner taited ta provide
adequale documentation (o support this claim.  As general evidence of a petitioner’s claimed
quahitying relationship. a certiticate of formation or organization of a limited habihity company
(LLLC) alone 1s not sufticient to establish ownership or control of an LLC. LLCs are generally
obligated by the jurisdiction ot formation to maintain records identifying members by name.
address. and percentage of ownership and written statements of the contributions made by cach
member, the times at which additional contributions are to be made. events requiring the
dissolution of the limited liability company, and the dates on which each member became
member. These membership records, along with the LLC's operating agreement. certificates of
membership interest. and minutes of membership and management meetings, must be examined
to determine the total number of members, the percentage of each member's ownership nterest,
the appointment of managers, and the degree of control ceded to the managers by the members.
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Additionally, a petitioning company must disclose all agreements relating to the voting of
interests, the distribution of protit. the management and direction of the entity, and any other
factor affecting actual control of the entity. See Matter of Siemens Medical Svstems, Inc.. 19
&N Dec. 362 (BIA 1886). Without full disclosure of all relevant documicnts. USCIS s unablie
to determine the elcments of ownership and control.

Other than petitioner’s assertion. only an Internal Revenue Service (IRS) Forny S5 4 Apnhication
for Employer Identification Number mdicating that the beneficiary is the sole member of tie
petittoming U.S. LLC s provided as proof of ownership.  Going on record without supporting
documentary evidence is not sufficient for purposcs of meeting the burden of proof in these proccedings.
Matter of Soffici. 22 I&N Dec. 158, 165 (Comum't 1998) (citing Matier of Treasure Crafr of California.
4 [&N Dec. [90 (Reg. Comm'r 1972})).

In this matter, there 18 insuthicient evidence in the record to support the petitioner’s claim that
the forcign entiy and the pettioner have the same owners. Consequentiy. it must be concluded
that the petitoner has faded 1o demonstrate a qualitying relattonship with o tereien ontny

purswant to 8 C.FR.§ 214.2(D {1 ) G).

Finally, while not directly addressed by the director, the minimal documentation of the
petitioner's business operations raises the issue of whether the petitioner s a qualitving
organization doing business in the United States. Specifically, under the regulation at 8 C.F.R.
§ 214.2(1(DH(a1)(G)(2) a petitioner must demonstrate that it 1s engaged in the regular. systematic.
and continuous provision of goods or services and docs not represent the mere presence ol an
agent or office in the United States.

For these additional reasons, the petition cannot be approved.

An application or petition that fails to comply with the technical requirements of the law may be
denied by thec AAQO even if the Service Center does not identify all of the grounds for denial 1n
the mitial decision. See Spencer Enterprises. Inc. v. United States, 229 F Supp. 2d 1025, 1043
(E.D. Cal. 2001). aff'd. 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 1-.3d 143, 145
(3d Cir. 2004 ¥ noting that thc AAO reviews appeals on a de novo basis).

V. Conclusion

The AAO acknowledges the director's typographical errors pointed out by counsel on appeal.

The director misidentified the forcign company's name as ||| G
rather than— in the Bahamas. Additionally, the director referred 10 an RFE

1ssued on May 31, 2011 rather than June 22, 2011 and a RFE response received on August 26.
2011 rather than September 17, 201 1. Finally, counsel asserted that the director erred in his
assessment of the bencticiary's dutics by noting the beneficiary is to primarily cngage in retail
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sales to the public. Nevertheless, the director found: (1) that the petitioner tailed to establish that
the beneficiary would be involved in the supervision and control of the work of other
supervisory, professional or managerial employees who would relieve hun trom performing the
services of the corporation: (2) the record did not establish how the business would operate at a
level warranting an individual m a managerial or executive capacity; (3) 1t appearced the
beneficiary would be involved 1 the non-managerial day-to-day operations; and (4) that the
petittoner failed to establish that the bencticiary’s position would meet the standard of this
petition.

A review of the director's decision and the record establishes that substantively. the director did
in fact considering the petitioner's evidence. The director's numerous references to the unique
facts and circumstances of the matter together with relevant quotes and observations mdicate that
while maccuracies are found 1 the decision, the errors were typographical in nature and did not
allect the outcome ol this matier or the director's analysis of the bencticiary's employment
capacity.  Ultimately. the director denied the petition because the petitioner failed 1o submit
cvidence establishing that the beneticiary would be employed 1 a primarily managerial or
executive capacity. This finding. and the director's discussion of the relevant evidence leading to
such finding, was clear and frece of any such errors. On appeal, counsel has not presented
additional evidence sufficient 1o overcome the grounds for demal.

The petition will be dented tor the above stated reasons, with each considered as an independent
and alternative basis for demal. In visa petition proceedings, the burden of proving ehgibility for
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361,
Here, that burden has not been met, Accordingly, the director's decision will be alfirmed and the
petition will be demed.

ORDER: The appeal is dismisscd.



