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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petitton. The matter s
now before the Administrative Appeals Office {AAQO) on appeal. The appeal will be dismissed.

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-1A nonimmigrant
intracompany transferee pursuant to section 101(a)(153)L) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101(ax15)L). The petitioner, a Texas corporation, states that it engages i the marketing and
wholesale distribution of convenience store items and related products. The pettioner claims o be a
subsidiary of AMN Buifders, focated in Karachi, Pakistan. The petitioner seeks to employ the benefiernary as
its president/CEQO for a period of two years.

The director denied the petition concluding that the petitioner failed to establish that 1t will employ the
beneficiary 1na primarity managerial or executive capacity.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the beneticiary
acts as an executive and will not perform routine operational duties at the U.S. company. Counsel submitts a
brict and additional evidence on appeal.

I. THE LAW

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the critera
outlined in section 101(a)(15%L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within three years preceding the beneficiary's application for admission mto the Unmited
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive. or

specialized Knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1%3) states that an individual petition filed on Form I-129 shall be
accompanted by:

(1) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (D(1)(11){(G) of this section.

(1t) Evidence that the alien will be employed in an executive, managerial. or specialized
knowledge capacity, including a detailed description of the services to be performed.

(11} Evidence that the ahien has at least one continuous year of full-time employmient
abroad with a qualifying organization within the three years preceding the filing of
the petition.

(1v) Evidence that the alien's prior year of employment abroad was in a position that was
managerial. executive or involved specialized knowledge and that the alien's prior
education, tramming, and employment qualifies him/her to perform the intended
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services in the United States; however, the work in the United States need not be the
same work which the alien pertormed abroad.

Section 10144 A) of the Act, 8 US.C. § 1101(a)44)A), defines the term "managerial capacity” as un
assignment within an organization 1 which the employee primarily:

(1) manages the organization. or a department, subdivision, function. or component of
the orgamzation;

(1) supervises and controls the work of other supervisory, professional, or managenal
employees, or manages an essential function within the organization, or a department
or subdivision of the organizauion.

(111) i another emplovee or other employees are directly supervised. has the authority 1o
hire and fire or recommend those as well as other personnel actions (such as
promation and leave authorization), or if no other employee is directly supervised.
funcions at a senior level within the organizational hierarchy or with respect to the
function managed; and

(1v) exercises discretion over the day-to-day operations of the activity or tunction for
which the cmployee has authority. A first-line supervisor 1s not considered to be
acting in a managerial capacity merely by virtue of the supervisor’s supervisory
dutics unless the employees supervised are professional.

Section 10 Hax44xB) of the Act. 8 US.C. § 1101(a)44)B), defines the term “execulive capacily™ as ain
assignment within an organization in which the employee primarily:

(1) directs the management of the organization or a magor component or function ot the
orgamzation;

(1) establishes the goals and policies of the organization, component, or function:
(1i1) exercises wide lattude in discretionary decision-making; and
(1v) receives anly gencral supervision or direction from higher-level executives. the board

ol directors. or stockholders of the orgamzation.
il. THE ISSUE ON APPEAL

The sole issue addressed by the director is whether the petitioner established that the beneticiary witl be
employed in United States in a prunartly managerial or executive capacity.

The peunioner filed the Form 1129, Petivion for a Nonimmigrant Worker, on August 23, 2011, The petinioner
stated on the Form 1-129 that the beneficiary would be employed as president/CEO of the LS. company and
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indicated that the company had five employees as of the date of filing. In a letter dated August 17, 2011, the
petitioner described the beneliciary's position as follows:

As President and CEQ of [the petitionery, [the beneficiary| will be the Key U.S. contact far
the shareholders and directors of the parent company. [ The beneficiary] will be employed al
the tighest position within the U.S. Company, and will oversee managers who supervise
employees who run day-to-day operations, including having the overall responsibility of
planning and devefoping the U.S. investment, executing or recommending persontie! actions,
placing 4 management team to run the operations, supervising all financial aspects of the
company and developing policies and objectives for the company.

Al |the peutioner]. [the beneficiary} will hold the position of President and CEO.  {The
beneliciary] will have overall executve responsibility for developing, orzamzmg, and
establishing the purchase, sale, and marketing of merchandise for sale in the U.5. market.
His other duties will include: (1) identifying, recruiting, and building a management tcam and
staff with backeground and experience n the U.S. retail market; (i) negotiating and
supervising the drafting of purchase agreements; (iti) marketing products to consumers
according to [the forcign entity's) guidelines; (iv) overseetng the legal and tinancial due
diligence process and resolving any related issues; (v) developing trade and consumer market
strategies based on guidehines formulated by [the foreign entity], (v1) developmg and
implementing plans to ensure |the petitioner's] profitable operation; and (vi) negotiating
prices and sale terms, developing pricing policies and advertising techniques.

Description of Duties Time Spent %
Management Decistons 403
Company Representation | 5%
Fimmancial Decisions 1 O
Supervision of day-to-day company functions | 074
Business Negotiations I 56t
Organizational Development of Company 10t
b H h

| The beneficiary| will serve as President and CEO of our U.S. subsidiary. |the penitioner). and
will continue (o establish our U.S. operations.  He is responsible tor all our planning.
expansion, banking, budgeting. and marketing. In addition, he hires and trains other
managers and employees and 1s 1 charge of increasing the sales of the company. He s
employed at the highest executive level and has complete authority to establish goals and
policics and cxercises discretionary deciston-making authority based upon policies and
procedures developed by sharcholders. [The beneficiary] assumes sole responsibility of afl
discrenionary achions taken by the U.S. entity 1o ensure 1ts profitable operation.

[The benehciary's] employment as CEO/President will afford him compieie authority to
establish goals and policies and exercises |sie} discretionary deciston-making authorty based
upon policies and procedures developed by shareholders. He will further assume sole



responsibility of all discretionary actions regarding profilable operations taken by this U.S.-
based entity. [The bencfictary] will also supervise other professional and manageria
cmployees, establish goals and policies for investment in the United States, and exercise wide
latitude 1n discrenonary decision-making under the mentoring of directors and shareholders
of the Parent Company. The beneficiary's duties, therefore, are clearly "Executive or
Managerial” in nature and are consistent with Jthe Act].

The petitioner submitted its IRS Form 941, Employer's Quarterly Federal Tax Return, for the third and fourth
guarters of 2010 and the first and second quarters of 2011, In the third quarter of 2010 the petitioner had five
cmployees and pad $30.595.99 i wages, ups, and other compensation; in the fourth quarter of 2010 the
petitoner had three employees and paid $24,070.64 in wages, tips, and other compensation: in the first
quarter of 2011 the petitioner had seven employees and paid $23,169.56 in wages, tips, and other
compensation: and in the second quarter of 2011 the petitioner had five employees and paid $32,378.27 in
wages, tips, and other compensation.

On October 7, 2011, the director issued a request tor addinional evidence ("RFE™) in which he instructed the
petitioner to submit, inter alia, the following: (1) a comprehensive description of the benefliciary's duties: and
(2) a hst of all U.S. employees, including name, position title, posttion description, breakdown of the number
of hours devoted to each of theiwr job duties on a weekly basis, and educational credentials.

In response to the REE. counsel for the petitioner described the beneficiary’s posttion as follows:

As President and CRO of |the petitioner|, {the beneficiary]| will be the key U.S. contact tor
the sharcholders and directors of the parent company. [The benefictary| will be employed at
the highest position within the U.S. Company, and will oversee supervisors and managers
who supervise employees running day-to-day operations. [The bencficiary] will plan and
direct the management of the Petitioner through 1ts own employees. as well as outside
contract ecmployees who perform the legal and accounting duties. The beneficiary will be the
ndividual responsible for establishing goals and policies and exercising wide latitude in
discretionary decisions {sicl making dutics, which includes supervising managernal feved
cmployees.  In sum, [the benefictary|, will have the overall responsibility of planning and
developing the U.S. mvestment, executing or recommending personnel actions, placig a
management team (o run the operations, supervising all financial aspects of the company and
developing policies and objectives for the company.

[ The benefliciary’s position as President/CEO would be considered an Executive position for
several reasons. A detailed assessment of the responsibilities of the required by the position
of President/CEO of [the petitioner] demonstrates that this position indeed satisfies the
requirements for an employment position to be considered as one with '‘Executive Capacity’.

Exccutive Level: President
Vice President/GM
Operations Manager
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First Line Managers: Accountant
Sales/Delivery Manager
Warchouse Manager
Systems and Office Manager
Labor Staft: Delivery/Stocker

The tirst hne managers handle all the adnumistranve functions,  Vice President/GM,
Accountant and Systems Manager are degreed individuals who report to the Beneficiary.

Counsel tor the petitioner went on to provide position descriptions for the Vice President/GM, Accountants,
and Systems Manager along with a breakdown of the percentage of time they devote o their dutics. Counsel
for the petitioner then continued to describe the beneficiary's position as follows:

Beneticiary will supervise other professional and managerial employees, establish goals and
polictes for the U.S. tnvestment, and exercise wide latitude in discretionary decision-making
under the direction of directors and shareholders of the Parent Company. Benehciary's duties
are clearly "Executive or Managerad™ o nature and are consistent with fthe Act]. Beneficiary
will plan and direct the management for the Petitioner through its own cmiployees. as well as
contract employees who perform the legal and accounting duties . . . .

The petitioner also submitted a letter describing the beneficiary's position just as described above. The
petitioner did break down the above duties and vaguely expanded them in order to correlate them to the
requirements for exccutive capacity.

The peuttoner submitted an organizational chart for the U.S. company depicting the beneficiary as
president/CEQ  supervising one vice president/general manager.  The vice president/gencral manager
supervises one operations manager who supervises one systems and office manager, one accountant, and one
sales/dehvertes manager. The sales/deliveries manager supervises the warehouse supervisor who supervises
two contracted dehivery/stockers. The pettioner also submitted a list of job duties for the cight positions
identiflied on the orgamzational chart.

The director denied the petition on February 13, 2012, conc¢luding that the petitioner failed to establish that the
beneficiary will be employed in a primarily managerial or executive capacity. In denying the petition, the
director found that the job descriptions provided for the beneficiary's subordinates were vague and did not
indicate who performs the sales function of the U.S. company. The director observed that the U.S. company
claimed $650,000 in sales the previous year, but there were no sales personnel listed on the organizational
chart. The director further observed that this omission suggests that the bencficiary and his managerial
subordinates would actually be providing the goods and services of the U.S. company.

On appeal, counsel {or the petitioner reiterates the same description of the beneticiary’s pasition discussed
above and asserts that the evidence of record establishes that the beneficiary will be employed in an exccutive
capacity.
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He 1s serving as a President/CEO of [the petitioner|. His employment at the highest position
within |the petitioner| has allowed him (0 oversee managers who 1n turn supervise employees
who run day-to-day operations and assume the overall responsibility of planming and
developing the U.S. mvestment, executing or recommending personnel actions, placing 2
management team to run the operations, supervising all financial aspects of the company and
developing policies and objectives for the company. His direct mvolvement and
incorporation with the parent company's direction, goals, and progress has positively affected
the company's future aims and growing potential.

Over the course of his appointment as a CEO/President of [the petinoner}. he wifl employ
individuals with different levels that engage in multi-level business development. not only
supervising upper and lower-level management. He will be responsible for team; (1) creating
and tmproving policies, implementing beneficial and efficient business practices: (i)
promotion of products and services: (1n) developing the company's management: (iv)
conferring with shareholders, chenls, and vendors; and (v) adhering to governmoent
rcgulations set forth by tederal and state governments. In addition, he also utifized present
market trends and consumer habits to develop and implement marketing strategies, conducted
analyses of current cconomic conditions and cost-effective strategies to offer quality withou
compromising the fnancial (uture of the company. To foster a greater clientele base, he also
coordinates with management and accounting professionals, other executive-level persons,
and outside auditors.

Business Contract Negotiations/Developing Trade and Marketing Strategies 309¢
Financial Decisions/Due Deligence |sic] 40%
Expansion Incurring Expenses resolving financial 1ssues 20%
Organizational development of company [ (e

Executives are people who oversee other managers or professionals . . . .

[ The beneficiary| 1s responsible for all our planning, expansion, banking, budgcting, and
marketing. In addition, he hires and trains other managers and employces aud is incharge
[sic] of increasing the sales of the company. He is employed at the highest level and has
complete authority to establish goals and policies and exercises discretionary decision-
making authority based upon policies and procedures developed by shareholders.

. |the

As President of [the foreign entity's] United States subsidiary, [the pettioner
beneficiary| will be required to perform the following complex duties:

e Planning and developing the U.S. investment;

e Developing policies and objectives for the company;

e Supervising all financial aspects of the company;

 Developmg, organizing and establishing operations for the purchase, sale and marketing
of merchandise for sale in the U.S. market:
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e Supervising and duecung the work of the President/CEO, who will in turn be responsible
lor overseeing subordinate managers responsible for running daily operations:

o [dentifying, recrutting and building a management team and staff with background in the
U.S. retanl market;

¢ Negotiating and supervising the drafting of purchase agreements;

¢ Developing trade and consumer market strategies based on parent company gutdelines:

¢ Oversecing the lcgal and financial due ditigence process and resolving any related 1ssues:

¢ Negotiating pricing and sales terms and developing pricing policies and sales techimques:
and

e  Developing and imp

cmchtng plans to ensure the company's profitable operation,

{The beneficiary's| position as President would be considered a Managenial position for
several reasons. A dctatled assessment of the responsibilitics required by the position of
President of fthe petitioner] demonstrates that this position indeed satisfies the requirements
for an employment position to be constdered as one with 'Managerial Capacity’

On appeal. counsel submits the same organizational chart and list of duties for caciv of the U.S. company’s
cmployees as previously subnttted.

Upon review, and for the reasons stated herein, the petitioner has not established that the beneficiary will be
cmployed i a primarily managerial or executive capacity.

When examining the executive or managerial capacity of the benefictary, the AAO will took first 10 the
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(11). The petitioner's description of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are
in cither an executive or a managenal capacity. fd. Beyond the required description of the job duties. U.5.
Citizenship and Immigration Services (USCIS) reviews the totality of the record when examining the claimed
managerial or executive capacity of a benehciary, including the petitioner’'s organizational structure. the
duties of the beneficiary’s subordinate employees. the presence of other empioyces 10 relieve the beneticrary
from performing operational duties, the naturc of the petitioner's business, and any other factors that will
contribute to a complete understanding of a beneficiary’s actual duties and role in a business.

The definitions of executive and managerial capacity each have two parts. First, the petiuoner must show that
the beneficiary performs the high-level responsibilitics that are specified i the definitions.  Second. the
petitioner must show that the beneficiary primarily performs these specified responsibilitics and doces not
spend a majority of his or her time on day-to-day operational functions. Champion World, Inc. v, INS. 940
F2d 1533 (Table), 1991 WI. 144470 (9th Crr. July 30, 1991). The fact that the beneficiary owns or manages
a business does not necessartly establish eligibility for classification as an intracompany transferee m a
managerial or executive capacity within the meaning of sections 101(a)(15)(L) of the Act. See 52 Fed. Reg.
5738, 5739-40 (Feb. 26, 1987) (noting that section 101(a)(153)L) of the Act does not include any and every

type of "manager” or "executive”).
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In the instant matler. counsel for the petitioner makes different claims at different times. sometimes cliiming
that the bencticiary s clearly an executive, pursuant to section 10i(a)(44)B) of the Act and sometimes
claiming that the beneficiary is clearly @ manager, pursuant to section [0 ap44x A ) A beneticiary may not
claim employment as a hybrid "executive/manager” and rely on partial sections of the two statutory
definitions. If the petitioner chooses to represent the beneficiary as both an executive and & manager. 1t musl
establish that the beneficiary meets each of the four criteria set forth in the statutory detinition for executive
and the statutory definition for manager.

On review, it appears that the beneficiary’s job duties have evolved throughout the record. At the ume ot
filing, the beneficiary's job duties were described as "identifying, recruiting, and building a management team
and staff with background and experience in the U.S. retall market”; "negotiating and superviesme the deatany
of purchase agreements”: "marketing products 1o consumers according 1o [the foreign ety s} gudelines™
"overseeing the legal and financial due dihgence process and resolving any related issues™ "developig trade
and consumer market strategies based on guidelines formulated by [the foreign entiy]™: "developing and
mplementing plans to ensure [the petitioner'sf profitable operation”; and "negotiating prices and sitle terms.
developing pricing policies and advertising techniques.” On appeal, counsel for the peutioner provides a
different list of job dutics for the beneficiary, describing them as "creating and improving policies,
implementing beneficial and effictent business practices”; "promotion of products and services™; "developing
the company's management™; “conferring with shareholders, chents, and vendors”™. and “adherng to
government regulations set forth by federal and state governments.”  Furthermore. the petitioner's il
breakdown of the beneficiary's duties included, "management decisions 40%": "company representation
|5%"; "financial decisions 10%"; “supervision of day-to-day company functions 10%", “busimgess
ncgotiations 15%"; and "organizational development of company 10%." The breakdown counsct for the
petitioner subpuits on appeal includes. "business contract negotiations/developing trade and marketing
strategtes 30% " "linancial decisions/due deligence [sic] 409%"; "expansion mcurring ¢xpenses resolving
tinancial issues 20% " and "organtzational devetopment of company 10%."

The inconsistent job duties and percentage breakdowns fail to establish that the beneficiary will be engaged
a primarily managerial or primarily cxecutive position. While the AAO does not doubt that the beneficiary
will exercise discretionary authority over the U.S. company as its president and CEO. the petitoner has not
provided sufficicnt consistent information detatling the beneficiary’s duties at the US. company (o
demonstrate that these duties qualify him as a manager or an executive. Although the petitioner submitted
multiple position deseriptions and tists of job duties for the beneficiary throughout the record. the petitioner
farled to provide detarled cxplanations of the heneficiary's actual duties and failed 10 provide information
concerning the amount of time the beneticiary devotes to each specific duty. In fact. the two percentage
breakdowns provided by the petitioner broaden the benefictary’s duties more so than the position descriptions
themselves. Reciting the beneliciary's vague job responsibilities or broadly-cast business objectives is not
sufficient; the regutations require a detailed description of the beneficiary’s daily job duties. The petitioner
has failed o provide any detatl or explanauon of the beneficiary's activities in the course of his daily routine.
The actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co. Ll v, Sava.
724 F. Supp. 1103, THHOS {E.D.NY. 1989). uff'd, 905 F.2d 41 (2d. Cir. 1990y, Where the peutioner does
attempt to clanfy the beneficiary's duties. 11 simply paraphrases the statute for execuhive and managerial
capacity at sections 10Ha)(44)(A) and (B) of the Act. Conclusory assertions regarding the benefictary's
employment capacity are not sufficient.  Merely repeating the language of the statute or regulations does not
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satisfy the petitioner's burden of proof. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. at 1108 (E.D.NY. [989).
aff'd. 905 F.2d 41 (2d. Cir. 1990); Avve Associates, Inc. v. Meissner, 1997 WL 188942 at *5(5.D.NY )

Based on the cureent record. and the fact that the beneficiary's duties have evolved throughout the record. the
AAQ 1s unable 1o determine the actual duties of the beneficiary, Due 1o the tnconsistent posinon descriptions
and lists of job dutics, it s impossible to determune whether the claimed managerial dutics and executive
duties constitute the majority of the beneficiary's duties, or whether the beneficiary primarily performs non-
managerial administrative or operational duties. The petitioner’s multiple descriptions of the beneticiary's job
duties do not establish what proportion of the beneficiary's duties are managerial in nature. what proportion
are executive in nature, and what proportion are actually administrative or operational.  See Republic of
Transkei v, INS. 923 F2d 175, 177(D.C. Cir. [991).

The stawtory defimuion of "managenal capacity” allows for both "personnel managers”™ and "tuncton
managers.” See section [O1(a}44)(A)X) and (11) of the Act, 8 U.S.C. § HOT@}4H A} and (1), Personnel
managers are required to primarily supervise and control the work of other supcrvisory. professional. or
managerial employeces. Contrary to the common understanding of the word "manager.” the statute plamly
states that a "first line supervisor 1s not considered to be acting (n a managerial capacity merely by virtue of
the supervisor's supervisory dutics unless the employees supervised are professtonal.”  Section
0@ AYIvY of the Act; 8 CFR. § 214201 nxBX2). I a beneficiary directly supervises other
employees, the beneficiary must also have the authority to hire and fire those employees. or recommend those
actions, and take other personnel actions. 8 C.F.R.§ 214.2(D)(H(m)(BX3).

Although the beneficiary is not required to supervise personnel, if 1t is claimed that his duties mvolve
supervising  emiployvees. the petitioner must establish that the subordinate emptovees are supervisory.
protessional. or managerial, See § 101GOE4HA)X 1) of the Act.

In evaluating whether the beneficiary manages professional employees, the AAO must cvaluate whether the
subordinate positions require a baccalaureate degree as a mimmum for entry into the ficld of endeavor.
Section 101(a)(32) of the Act, 8 U.S.C. § 1101(a}(32), states that "[t]he term profession shall mclude but not
be limited to architects, engineers. lawyers, physicians, surgeons, and teachers in elementary or secondary
schools, colleges, academies. or seminarwes.” The term "profession”™ contemplates knowledge or lcarming. not
merely skill, of an advanced type in a given field gained by a prolonged course of spectalized mstruction and
study of at lcast baccalaurcate level., which s a realistic prerequisite to entry into the particular field of
endeavor. Maner of Sea. 19 T&N Dec, 817 (Comm'r 1988). Maiter of Ling, 13 1&N Dec. 35 (R.C. 1008
Martter of Shin. 11 1&N Dec. 686 (D.D. 1966).

Here, although the beneficiary’s direct subordinate, || NGBl e claimed vice president/eencral
manager, holds a bachelor's degree. the job duties provided by the peutioner for the vice president/general
manager position demonstrate that the position itself does not require a professional degree. The position
description for the beneficiary's direct subordinate includes tasks that are not indicative of a managerial,
supervisory, or otherwise protessitonal position, such as "oversee production and distiibutton.” "develop tade
and consumer market strategies,” "hir[e]| appropriate persennel and leas|e] equipment and retail distribution
tacithities.” "enswrle} production. guantity, and quality control,” "marketing and sales promotions.” and
"government relations and compliance.” Additionally, the petitioner did not indicate the amount of time the
vice president/gencral manager devotes to each of his duties. Thus, the petitioner has not established that the
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beneficiary's direct subordinate requires a bachelor's degree, such that he could be classilied as professional.
Nor has the petitioner shown that this employee supervises subordinate staft members, other than 0 the
organizational chart, or manages a clearly defined department or function of the petihioner, such that he could
be classified as a manager or supervisor. Although the petitioner indicates that the vice president/general
manager has one direct subordinate, thc operations manager, the vice president/general manager’s hst of
dutics does not indicate that he supervises any subordinate employees. The vice president/geacral manager's
position description does not st any duties related. directly or indirectly, to the supervision of subordimate
employees.  Thus, the petitioner has not shown that the beneficiary's direct subordinate employee 18 a
supervisor. manager or professional. as required by section 101(a)(44)(AX11) of the Act.

The petitioner’s evidence must substantiate that the duties of the beneficiary and his proposcd subordimates
correspond to their placement in the organization’s structural hierarchy; aruficial tiers of subordinate
cmployces and inflated job titles are not probative and will not establish that an arganization is sufficently
complex 1o support an executive or managerial position. While the petitioner has submitted an organtzatnonal
chart depicting himself as president and CEO supervising a vice president/gencral manager who directly
supervises an operations manager. the petitioner has not shown how the subordinate employees would free the
beneficiary from performing non-qualifying operational duties. The petitioner has not provided credible
evidence of a current organizational structure that would be sufficient to elevate the beneficiary 10 a
supervisory position that is higher than a first-line supervisor of non-professional employees.

The petitioner has not established. in the aliernative, that the beneficiary s employed primarily as a “function
manager.” The term “Tunction manager” apphes generally when a beneficiary does not supervise or control
the work of a subordinate staff but instead is primarily responsible for managing an “essentiad tunction”
within the organization. See section [01(a)} 44} A)(i) of the Act, 8 US.C. § | FO1{a)dd)A) ). The term
“essential function” is not defined by statute or regulation. If a petitioner claims that the beneticrary s
managing an essential function, the petitioner must furnish a position description that describes the duties to
be performed in managing the essential function, i.e. identifies the function with specificiy. articuiates the
essentinl mature of the function. and establishes the proportion of the beneficiary's daily duties attributed to
managing the essential function. See 8 CF.R.§ 214.2(1)(3)(1). In addition, the petitioner’s description of the
beneficiary's daily dutics must demonstrate that the beneficiary manages the function rather than performs the
duties related to the function. Here. the petitioner did not indicate that the beneficiary performs as a function
manager. The petitioner did not articulate the beneficiary's duties as those of a function manager and did not
provide a breakdown indicating the amount of time the beneficiary devotes 10 duties that wouid clearly
demonstrate he manages an essential function of the U.S. company.

The statutory definition of the term "executive capacity” focuses on a person’s clevated position within an
organizational hierarchy, including major components or functions of the orgamization. and that person’s
authority to direct the organization. Section 101(a)44)(B) of the Act, 8 U.S.C. § 1101a)}44xB). Under the
statute. a beneficiary must have the ability to "direct the management” and “establish the goals and policies”
of that orgamization. Inherent to the definition, the organization must have a subordinate level of managenal
cmployees tor the beneficiary to direct and the beneficiary must primarily focus on the broad ooals and
policies of the organization rather than the day-to-day operations of the enterprise. An individual will not be
deemed an executive under the statute simply because they have an executive title or because they "direct” the
enterprise as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude m



Page 12

discretionary decision making” and receive only “general supervision or direction from higher level
executives, the board of directors, or stockholders of the orgamization.” [d.

While the definition of "executive capacity” does not require the petitioner to establish that the beneficiary
supervises a subordinate staff comprised of managers, supervisors and professionals. it 1s the petitioner's
burden to establish that someone other than the beneficiary carries out the day-to-day, non-cxecutive
functions of the orgamization. Here. the beneficiary has not been shown to be employed in a primariy
executive capacity. The petitioner failed o demonstrate that the beneficiary's duties will primarily focus on
the broad goals and policies of the organization rather than on its day-to-day operations. In fact. although the
petitioner ¢claims that the beneficiary 15 an executive at the U.S. company. the only executive duties hsted for
the beneficiary merely paraphrase the statutory definition of executive capacity. See scction 101 {a)44)(B) of
the Act. Conclusory assertions regarding the beneficiary's employment capacity are not sutficient. Merely
repeating the language of the statute or regulations does not satisfy the petitioner’s burden of proof. Fedin
Bros. Co., Ltd. v. Sava, 724 F. Supp. at 1108, affd, 905 F. 2d 41 (2d. Cir. 1990): Avvr Associates, Ine. v
Meissner, 1997 WL 188942 at *5 (S.D.N.Y.}.

The AAO notes that a company's size alone. without taking into account the reasonable needs of the
organization, may not be the determining factor in denytng a visa to a multinatonal manager or executive.
See § 101443 C)y of the Act, 8 U.S.C. § 1101(a)(44)(C). In reviewing the relevance of the number of
crmployees a pettioner has. federal courts have generally agreed that USCIS “may properly consider an
organization’s small size as one factor in assessing whether its operations are substantial enough to support a
manager.” Family Inc. v. U.S. Citizenship and Immigration Services 469 . 3d 1313, 1316 (9™ Cir. 2006)
(citing with approval Republic of Transkei v. INS, 923 F 2d. 175, 178 (D.C. Cir. 1991): Fedin Bros. Co. .
Sava, 905 F.2d 41, 42 (2d Cir. 1990)per curiam); Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d 25, 29
(D.D.C. 2003)). Tt is appropriate for USCIS to consider the size of the petitioning company 1n conjunction
with other relevant factors. such as a company’s small personnet size, the absence of employees who would
perform the non-managerial or non-¢xecutive operations of the company, or a "shell company”™ that does not
conduct business in a regular and continuous manner. See, e.g. Systronics Corp. v. INS. {1533 F. Supp. 2d 7. [5
(D.D.C. 2001). Here, the petitioner indicates that the beneficiary has one dircct subordinate, a vice
president/general manager, who supervises an operations manager with six additional employees. Duc to the
inconsistent position descriptions and lists of job duties for the beneficiary, and the extremely short and vague
description of job dutics provided for the beneficiary's subordinates, it remains unclear how the subordinates
will relieve the beneficiary from performing other non-qualifying administrative and operational duties.

Further, although the petitioner's organizational chart depicts a total of seven employees subordinate to the
beneficiary, the petitioner claimed only five employees as of the date of filing and reported five employees on
its most recent IRS Form 941, filed v July 2011. The AAOQO is unable o determine which of the seven
cmployces histed on the orgamzational chart were actually employed at the time the petiton was filed. b s
incumbent upon the petttioner to resolve any inconsistencies in the record by independent objective evidence.
Any attempt to cexplain or reconcile such inconsistencies will not suffice unless the petitioner subnuts
competent objective cvidence pointing to where the truth lies. Matrer of Ho, 19 I&N Dec. 382, 591-92 (BIA
[983).

The petitioner has not established that the beneficiary will be employed 1n a primanily managenial or executive
capacity. The AAO will uphold the director's determination that the petitioner has not established that the
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beneficiary will be employed (in a primardly managerial or an executive capacity in the United States.
Accordingly, the appeal will be dispussed.

HI QUALIFYING RELATIONSHIP

Beyond the dectsion of the director, the petitoner has not established that it has a qualifying relationship with
the beneficiary’s forcign employer,_ﬂ. To establish a "qualifying relationship” under the Act and
the regulations, the petiioner must show that the beneficiary's foreign employer and the proposed U.S.
cmployer are the same employer (1., one entity with "branch” offices), or related as a "parent and subsidiary”
or as "aftihates.” See generally scction 10Ha) [5KL) of the Act; 8 C.FR. § 214.2(1).

Throughout most of the record, the petitioner ¢laims that the foreign entity wholly owns the peutioning U.S.

company. The petitioner submitted one stock certificate, dated December 30, 2002, indicating tha
i‘ owns 1,000 shares ot the U.S. company. The stock certificate indicates on s face that the US.

company is authorized to issuc 100,000 shares.

However, there are numerous discrepancies in the record which raise questions regarding the actual
ownership and control of the petiuoning company. The petittoner's mnitial evidence included a business plan
which states that "|the beneficiary| has acquired majority shares of [the petitioner],” and implics that,
although the petitioning company was established in Texas in 2002, the beneficiary had only recently
acquired an interest in the company. This evidence contradicts the petitioner's claim that the foreign entity
established the petitioner as its wholly-owned subsidiary 1n 2002, The petutioner’s imnal evidence also
included a lease agreement dated February 2011 which identified Abdul Ghafoor as the company's owner.

On appeal. the petitioner submitted its 2011 IRS Form [1208, U.S. Income Tax Return for an § Corporation.
The Form 11208, Schedule K-1 {which was omitted for the previously submitted IRS Forms 11208 for 2008
and 2010), hsts I - the owner of 100% of stock in the petitioning company as of 2011 when
the petition was filed. To quahfy as a subchapter S corporation, a corporation's sharcholders must be
individuals, ¢states, cortain trusts. or certamn tax-exempt organizations, and the corporation may not have any
forcign corporate sharcholders. See Internal Revenue Code, § 1361(b)(1999). A corporation is not chgible to
clect S corporation status it a foreign corporation owns it in any part. Accordingly. since the pettoner would
not be eligible to elect S-corporation status with a foreign parent corporation, it appears that the U.S. entity 15
and has been owned by one or more individuals residing within the United States rather than by the loreign

entity.

[n this case, the imconsistent evidence presented to corroborate the petitioner’s claims of ownership and
affihation o the foreign entity raises serious doubts regarding the claim that the peutioner s a subsidiary of
the foreign entity. Doubt cast on any aspect of the petitioner's proof may, of course. lead to a reevaluation of
the reliability and sufficicncy of the remaining evidence offered in support of the visa petttion. Matier of Ho,
19 T&N Dec. 5382, 591 (B1A 1988}, It 15 incumbent upon the petitioner to resolve any nconsistencies n the
record by independent objective evidence. Any attempt to explain or reconcile such imconsistencies will not
sulfice unless the petitioner submits competent objective evidence pointing to where the truth hes, fd. at 391 -

92,
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Due to the inconsistencies detailed above, the petitioner has not met its burden to cstablish that the petitioner
has a qualifying relationship with the foreign enuty. For this additional reason, the petition cannot be
approved.

The AAO maintains discretionary authority to review each appeal on a de novo basis. The AAQ S de novo
authority has been long recognized by the federal courts. See, e.g. Soltane v. DOJ, 381 F.3d 1430 145 (3d Cir.
20043, An application or peution that fals 1o comply with the technical requirements of the law may be
denied by the AAO even it the Service Center does not identify all of the grounds tor denial in the inital
decision. See Spencer Enterprises v. United States, 229 F. Supp. 2d 1025,1043 (E.D. Cal. 2001), ¢ff'd 345 F.
3d 683 (9" Cir. 2003).

IV. CONCLUSION

The petition will be denied and the appeal dismissed for the above stated rcasons. with cach considered as an
independent and alternative basis for the decision. When the AAO denies a petition on multiple alternative
grounds, a plaintiff can succeed on a challenge only if 1t 1s shown that the AAO abused its discretion with
respect to all of the AAO's enumerated grounds. See Spencer bnterprises, Inc. v. United States. 229 F. Supp.
2d at 1043, aff'd. 345 F.3d 683 (9th Cir. 2003).

In visa petition proceedings, the burden of proving ehgibility for the benefit sought remains entirely with the
petitioner, Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



