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DISCUSSION: The Drrector, Vermont Service Center, denied the pommmigrant visa peution. The matter e
now betore the Admimnistrative Appeals Oftice (AAO)Y on appeal. The AAO will distiss the appeal.

The petitioner filed this nonimmigrant petition seeking to extend the beneficrary’s status as an L-TA
nonimmigrant  imttacompany  transferce  pursuant to section  10HQ)Y15)}L) of 1the Immigration and
Nattonality Act (the Act), 8 U.S.C.§ 1101a)15)L). The petitioner, a Florida corporation established in
March 2010, states 1t s engaged in the awtomoebile export business. 1t 18 a wholly owned subsidiary of
_lUCﬂ[tjd i Russia. The beneficiary was previously granted one year in L-1A status 1
order to apen a new office in the United States as the petiioner's President and General Manager, and the
penitioner now seeks a two-year extension ol his status,

The director demed the petition, concluding that the petitioner falled to establish that t will cmploy the
henctictary v a qualifying exccuttve or managerial capacity. The director reasoned 1hat the petitioner had
not shown that the bencticiary was supervising subordinate managers, professionals or supervisors and
therefore that he did not quabity as a personnel manager under the regulatons.  bFurther. the director
concluded that the record talled to establish that organtzational structure of the peutioner was sufficient to
support the beneticiary i a managenial or executive capacity, and that due to the fack of cmployees, it s
likely that bencticiary will be primarily performing non-qualifying duties consistent with the provision of
goods or services and the day-to-day operation of the enterprise.

On appeal, counsel asserts that the record does mdeed cstablish that the beneficiary functions as a personnel
manager, a function manager and an executive and contends that the divector clearly erved i not reaching
this conclusion.  Counsel mamtains that the beneficiary qualifies as a personncl manager because he
oversees and manages the peationer’s entire operation and defegates the day-to-day aperations o his
maaagenial or professional subordinates.  Further, counsel asserts that the beneficiary qualifies as an
cxecutive because he directs the management of the organization, establishes its goals and policies. and
exercises independent discretionary authority. Counsel also contends that the benchiciary gualifies as a
function manager since he establishes standards tor the day-to-day operations of an essenttal function.
Finally, counsel maintains that the director placed undue influence on the small size of the husiness and
incorrectly based his determination on the number of employees reporting to the beneticiary.

{. The Law

To establish chaibihity for the -t pommmigrant visa classification, the petitoner must meet the critera
outlmed in secuion TOH(ISNHL) of the Act. Specifically. a qualifying organization must have employed
the beneficiary tina qualifying managerial or executive capacity. or in a speciafized knowledge capacity. for
one continuous year withm three years preceding the beneficiary's application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering
his or her services 1o the same employer or a subsidiary or affiliate thereof in a4 managerial. executive. or
specialized Knowledge capacity.

The regulation at 8 C.F.R. § 214 2(1)3) states that an mdividual petition filed on Form [-129 shall be
accompanied by:
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(1) Evidence that the petitioner and the organization which employed or wdl employ
the alien are qualitying organizations as defined in paragraph (I DG of this
scetion.
(i1} Evidence that the alien will be employed in an cxecutive. managenal. or

spectalized Kknowledge capacity, including a detatled description ot the services to

be performed.

(111) Evidence that the alien has at least one continuous year of full-time cmplovment
abroad with a qualitymng organizanon within the three years preceding the filing of
the petition,

(iv) Evidence that the alien's prior year of employment abroad was in a position that
was managerial, executive or volved specialized knowledge and that the alien’s
prior e¢ducation. trawing, and employment qualifies him/her to pertorm  the
intended services i the United States: however, the work in the Unued States need
not be the same work which the alien performed abroad.

Further, the reeulation at 8 C.F.R. 214.2(1)(14)(11) states thal a petitioner seeking an cxtension of a one vear
"new otfice” petition accompany ther Form [-129 petition with the following:

(A) Evidence that the United States and foreign entities are stull qualifying
organizations as defined w paragraph (X1 K u)XG) of this section:

(B) Evidence that the Unned States ¢ntity has been domg business as defined w
paraeraph (DT HD of this section for the previous year:

(C) A statement of the duties performed by the beneficiary for the previous vear and
the duties the beneticiary will perform under the extended petition:

(D) A statement describing the statfing of the new operation, including the number of
cmployees and types of postuaons held accompanied by evidence of wages piod to
cmployees when the benchiciary will be employed in a managerial or exceutive
capacity: and

(E) Evidence of the financial status of the United States operation.

II. Discussion

As stated. the director denied the petition finding that the petitioner failed to establish that i will employ the
beneficiary v a gualityimg managerial or executive capacity under the extended petition.

Section 101(a)(d44)A) of the Act, 8 U.S.C. § 1101(a)44) A), defines the term "managerial capacity™ as an
assigniment within an organization in which the employee primarily:
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(1)

{11)

(i11)

(1v)

Section 101(ayddhiB) of the Act, 8 ULS.C. § 1101(a)(44) B). defines the term “caccutive capactly” as an

mandages the organization. or a department, subdivision, function. or component of
the organization:

supervises and controls the work of other supervisory, protessional. or managerial
employees, or manages an essenfial function within the orgamzanon, or &
department or subdivision of the organization;

i another employee or other employees are directly supervised, has the authority o
hire and fire or recommend those as well as other personnel actions (such as
promotion and leave authorizationy, or if no other employee is directly supervised.
functions at a sentor leve! within the orgamzational hicrarchy or with respect 1o the
function managed; and

exercises discretion over the day-to-day operations of the activity or tunction for
which the employee has authority. A first-line supervisor 1s not considered 16 be
acting in a managerial capacity merely by virtue of the supervisors supervisory
dutics unless the emplovees supervised are professional.

assignment within an organization in which the employee primanty:

(t)

(13)

(1)

(1v)

Upon teview of the petitton and the evidence, and for the reasons discussed hecein. the petitioner has noy
established that 1t wall employ the benehiciary in a qualifying managerial or exceculive capacity under the

drrects the management of the organization or a major component or function of
the organization:

establishes the goals and policies of the organization, component, or fupction;
exercises wide latitude i discretionary decision-making; and

receives only general supervision or direction from higher-level exceutives. the
board of direciors, or stockholders of the organization.

extended petition.

When examining the cxecutive or managerial capacity of the beneficiary, the AAO will look furst to the
petitioner's description of the job duties.  See 8 CEF.R. § 214.2(H3)X).  In sapport of the 11129

Nonimmigrant Worker Petition, the petitioner submitted the following job duties:

Direct and manage activities and operations in connection with the business
development of the ULS. subsidiary Company including the development of the
(1.S. Company's marketing. sales and imvestments - 45%

Oversce all other financial aspects of the company and set and nnplement
strategic pohicies and objectives - 20%
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The director found that the petitioner had not sufficiently described the beneficiary's duties to qualify as a
manager or exccutive under the Act and asked that the petitioner submit a more detailed deseription of the
beneficiary's duties with the petitioner. including the time spent performing managerial or executive dutics.
[n response to the director’s Request for Evidence, the petitioner submitted the foltowing description ol the

Plan. formulaic and wmplement administrative and operational pohcies and
procedures - 10%

Supervise and exercise total executive authorty over in-house subordmite
employees - 10%

Coordinate international strategic planming of the business development and Act
as lhaison and representative for the Petitioner's foreign parent company in the
U.S. with the Parent Company 1n Russia - 15%

beneticiary’s job duties:

Managerial:
A. Establish goals and policies of [the petitioner] (10%);
B. Supervise and excrcise total executive control over in-house subordmate

employees and outsourced employees (10%);

C. Oversee company operations |sic] subordinate employees to ensure productions
efficiency, quality, service, cost-effective management of resources (15%);

D. Negotiating with car dealership managers (o obtain best pricing (104 ).

E.  Leading international business development initiatives (10%:);

F. Meeting with the Marketing and Sales Manager and Logistics 1o discuss revenue,
cost and sales goals (8% );

G. Analyzing and preparing financial statements for shareholders m the United
States and Russia (8%);

H. Plan. develop. and delegate the implementation of strategies for generating
resources and/or revenues for the company (109%);

[.  Formutating, direcung and coordinating marketing activities and pohicies 10
promote [the petitioner’s] services to clients i Florida and Russia (5% ).

J. Review activity reports and financial statements to determine progress and status
in attaining objectives, and revise objectives and plans in accordance with current
conditions (5% );

Administrative:

K. Oversee company financial results in order to promote revenue. profitability. and
growth as an organization (5% );

L. Approve company operational procedures, policies, and standards (2% ):

M. Neeotiating contracts with buyers, sellers and outsourced employees (29):

Reciting the beneficiary's vague job responsibilities or broadly-cast business objectives 1s not sufticient: the
regulations require a detatled description of the beneficiary's daily job duties. The petttioner has provided
no specifics as 1o how the beneliciary will carry out the general tasks and goals listed above as a part of his
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daly duties.  In fact, portiions ol the duty descnption are so overly vague that they provide hule or no
probative value as o the benehiciary's day-to-day activities, and appear to be sumply repetinve ol the
statutory language.  Conclusory assertions regarding the beneficiary's employment capactty are not
sutficient.  Merely repeating the language ol the statute or regulations does nol satisly the petitioner's
burden of proot. Fedm Bros. Co., Lido v, Sava, 724 F Supp. 1103, 1108 (E.D.NY . T989), «ff YIS 1 2d
41 (2d. Cir. 1990); Avyr Associates. Inc. v, Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). For mstance, the
petitioner claims the beneficiary “sets goals and policies” of the petitioner, but provides no specifies
regarding the nature of these goals and pohceies. Further, the petiioner provides no examples of the
mentioned "business development mitiatives™ or "strategies for generating resources and/or revenues for the
company.” Specifics are clearly an important indication of whether a beneficiary's duties are primardy
cxecutive or managerial i nature, otherwise meeting the definitions would simply be a matter of reiterating
the regulations, Fedin Bros. Co., Lid v, Sava, 724 F Supp. 1103, 1108 {E.D.N.Y . 1989). off'd. VOS5 F.2d 41
(2d. Cir. 1990).

Further, the beneficiary's duty description, and the record generally, suggest that the benchoiary will nol
primarily perform managerial or executive duties. but instead will be primarily engaged in performing non-
quatifying duttes. Whether the bencticiary 18 a managerial or executive employee turns on whether the
petitioner has sustained its burden of proving that his duties are "primarily” managerial or executive. See
sections TOT(ax44)A)Y and (B) of the Act.  Although the petitioner does delegate certain duties as
“manageral’ and some as Tadmunstrative,” certain duties referenced as managerniad are mdeed not those
traditionally deemed managerial or executive pursuant to the Act. For instance. the following duties [isted
as managerial are in fact consistent with running the day-to-day operations of the enterprise and therefore
non-quahifying duties: (1) oversccing company operations (15%). (2) negonatmy with car dealerslap
managers to obtain best pricing (0% ); and (3) analyzing and preparing financial statements (8% 5. As sueh.
approximately 33% of the managerial duties listed by the petitioner are indecd non-quabhifying duties,
thereby casting doubt related to the petitioner's conclusion that the beneficiary spends 917 of his time
performmg manageretal duties. 10 s icumbent upon the petitioner to resolve any tconsistencres in e
record by independent objective evidence. Any attempt 1o explain or reconcile such inconsistencies will not
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies.  Matter
of Ho, 19 I&N Dec. 582, 5391-92 (BIA 1988).

Portions of the record, outside the duty description, further support that the bencfliciary will be primarrly
pertorming non-qualdymg duties consistent with the day-to-day operations of the enterprisce. For instance.,
the beneficiary is clearly offered in the original job duties submitted with the original petition as primanly
pertorming non-qualifying duties consistent with the day-to-day operation of the business.  Indeed. the
petitioner stated n its letter submitted in response (o the director's RFE that the beneficiary "decides which
vehicles to purchase, from whom, and sets the sales price.”  Additonally. the evidence 1 the record
supports that the beneficiary s making all purchases for the petitioner and not delegating these duties to his
Sales and Marketing Manager as claimed.  In fact, nearly all of the vehicle purchases submitted on the
record are signed by the beneticiary himscelt, suggesting he was directly involved 1 these purchases as the
letter of January 5, 2012 suggests. Practically none of the vehicle transactions documented in the record
have been completed by anyone other than the beneficiary. Going on record without supporting
documentary evidence is not sufficient tor purposes of meeting the burden of proof i these proceedings.
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Matter of Soffici, 22 1&N Dec. 158, 165 (Comm't 1998) (citing Matter of Treasure Craft of California. 14
[&N Dec. 190 (Reg. ComimmTt 1972)).

Again. the definitions of executive and managerial capacity have two parts. First, the petitioner must show
that the beneficiary performs the high-level responsibilities that are specified in the definitions. Second, the
petitioner must prove that the beneficiary primarily pertorms these specitied responsibilities and does not
spend a majority of his or her time on day-to-day tunctions. Champion World. Inc. v INS. 940 F 2d 1533
(Table), 1991 WL 144470 (9th Cir. July 30, 1991).  An employee who “primarily” performs the tasks
necessary o produce a product or to provide services 1s not considered to be “primaridy” employed in i
managerial or exccutive capacity. See sections 101(a)44)(A) and (B) of the Act (requiring that one
"primarily” perform the enumerated managerial or executive duties); see also Matier of Church Scientology
Intn'l., 19 I&N Dec. 593, 604 (Comm't [988).

In the job duty description above, the petitioner lists duties that are consistent with supervising personne|
and claims on appeal that the beneficiary qualifies as a personnel manager because he manages personncl
and delegates day-to-day operations to these personnel.  Contrary to the common understanding of the
word "manager.” the statute plainly states that a "first line supervisor 18 not considered to be acting 1 a
managerial capactty merely by virtue of the supervisor's supervisory duties unless the employees supervised
are professional.” Section 10 (a)44)A)v) of the Act; 8 C.FR. § 214.2(H( DB 2). The peationer
must establish that the subordinate employees are supervisory, professional, or managerial.  See¢ S
FOT(a)(44)A)Xar) of the Act. The term "profession” contemplates knowledge or learning. not merely skill.
ol an advanced type in a given ficld gained by a prolonged course of specialized mstrucuon and study of al
lcast baccalaureate level, which 15 a realistic prerequisite to entry into the particular field of endeavor.
Muatter of Sea. 19 1&N Dec. 817 (Comm'r 1988); Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); Matter of
Shin. 11 T&N Dec. 686 (D.D. 1966). Scction 10Ha}32) of the Act, 8 US.C. § TTO{a)32). states that
“ltlhe term profession shall include but not be himited to architects, engineers. i yers. physicrans,
surgeons. and teachers in elementary or secondary schools, colleges, academies. or seminaries.”

Here. the petitioner has not established that the beneticiary will direct subordinate managers or supervisors.
See § 101(a)(44 A1) and Section 101(a)(44)B) of the Act. The petitioner states that the beneficiary will
supervise the following employeces: (1) Office Manager; (2) Sales and Marketing Dircctor; and (3) a
Logistics Manager. On appeal. counsel claims the Sales and Marketing Director as a manager, offering an
organizational chart in which the Logistics Manager, primarily responsible for shipping and storage of
vehicles. reports to the aforementioned Sales and Marketing Director. However, at the time of {iling the
petitton. the petitioner clearly mdicated that 1t had only three employees: the bencticiary. the office
manager, and the sales and markceting manager.  The inttal organizational chart indwcated that both
subordinates would report directly to the beneficiary and that neither would supervise subordinate
personiicl. The petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A
visa petition may not be approved based on speculation of future eligibility or after the petitioner or
beneficiary becomes ehigible under a new set of tacts. See Matter of Michelin Tire Corp., |7 1&N Dec. 2438
(Reg. Commr 1978); Marter of Katighbak, 14 I&N Dec. 45, 49 (Comm'r 1971). A petitioner may not aike
material changes to a petinon n an effort to make a deficient petition conform to USCIS requirements. See
Matter of Izummni, 22 T&N Dec. 169, 176 (Assoc. Comm'r 1998).
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Further, as discussed. the record in general does not support that the beneficiary 1s delegating the day -to-day
operations of the petitioner to his claimed subordinates, allowing him to act as & personnel manager under
the Act. As noted, practically every day-to-day activity, such as the buying and sclling of automobiles;
their shipping back to Russia: and other related contracting, 18 shown to be completed by the benehiciary
himself. based on the submitted documentation.  As such, the petitioner has not submitted sutficient
evidence, beyond an unsuppotted orgamzational chart and subordinate job duty descriptions, to establish
that the beneficiary supervises other managers or supervisors to qualify him as a personnel manager under
the Act.

Counsel further contends that the director erred in finding that the beneficiary's subordmates are not
professionals, claiming that both the Office Manager and the Sales and Marketing Manager are professional
employees with "professional educations.” The AAO does not concur with this assessment. The peuttoner
has offered little to establish the beneficiary's subordinates as professionals other than showing that the
Office Manager has a bachelor's degree and clatming the Sales and Marketing Manager has a "umversity
level engineering degree.” The AAO must focus on the level of education requircd by the posiuon. rather
than the degree held by subordinate employee. The possession of a bachelor's degree by a subordinate
employee does not automatically lead to the conclusion that an employee 1s employed m a prolessional
capacity as that term is defined above. In the instant case, the petitioner has not, in fact, established that a
bachelor's degree is actually necessary, tor example, to perform the duties atiributed to the beneticiary's
subordinates. Morcover, the petitioner does not contend, or provide evidence to illustrate. that any of these
positions require a bachelor's degree but only states that these subordinates happen to have degrees. As
such, the benetficiary's subordinates have not been established as professionals accordimg 1o the Act.

Counsel also asserts on appeat that the beneficiary qualifies as a funcuon manager. Counsel contends that
the dircctor incorrectly focused on the number of employees reporting to the beneticiary as determinative of
his status as a manager. Indeed, counsel maintains that one could qualify as a function manager without
any employees at all and refers to an unpublished decision in which the AAO determuned that the
beneficiary met the requirements of serving in a managerial and executive capacity for L-1A nonmmigrant
classification even though he was the sole employee. Counsel has furnished no cvidence to establish that
the facts of the instant petition are analogous to those in the unpublished decision. While 8 C F.R.
§ 103.3(c) provides that AAO precedent decisions are binding on all USCIS cmployees i the
administration of the Act, unpubiished decisions are not similarly binding.

The term "function manager” applies generally when a beneficiary does not supervise or control the work of
a subordinate staff but instead s primarily responsible for managing an “"essential function” within the
orgamzation. See section 10Ha) 40 A1) of the Act, 8 US.C. § 1101(a)}44)A)i1). The term “essential
function” is not defined by statute or regulation. If a petitioner claims that the beneficiary 1s managing an
essential function, the petitioner must furnish a detailed account of the proffered position that clearly
describes the duties to be performed in managing the essential function, re. 1dentify the function with
specificity, articulate the essential nature of the function, and establish the proportion of the beneficiary's
darly duties attributed to managing the ¢ssential funcuion. See 8 C.F.R. 214.2(1)(3)1m).  In addition. the
petittoner's description of the beneficiary’'s daily duties must demonstrate that the beneficiary manages the
function rather than performs the duties related to the function. An employee who “primarnily” pertorms the
tasks necessary to produce a product or to provide services 18 not considered to be "primarily” employed i



Page 9

a managerial or executive capacity. See sections 10l(a)}44)(A) and (B) of the Act (requiring that one
"primarity” perform the cnumerated managenal or executive duties); see also (ciing Mater of Church
Sciemtology International . 19 1&N Dec. 593, 604 (Comm't 1938)).

[n the present matter, the petitioner has not established that the beneficiary qualibies as a funchon manager.
As noled by the director, the petitioner does not claim that the beneficiary manages a separate departiment.
subdivision, function or component of the petitioner, but indeed states that he oversees the whole of the
organization. Although the counsel has wdentified a list of duties deemed “"key functions” that the
beneficiary performs, this list provides little insight as it includes many day-to-day operational duties stich
as selecting service providers, purchasing vehicles, and working directly with auctioneers dealerships and
transportation companies.  As such, the petitioner has not identified with spectticity the essental functon
managed by the bencfictary, as required by law. nor provided the percentage of time he spends on managing
a specific function.  Agan, the petitioner only offers that the beneficiary manages the whole ot the ULS.
operation. Claiming that the beneficiary 1s the only manager in the company and responsible for s overall
operatton does not guality him as a function manager as that term is defined above. The petitioner must
still establish that the beneticiary performs primarily managerial duties, and as discussed. the totahity ol the
evidence on the record suggests that the beneficiary is primarily performing day-to-day operational duties.

On appeal, counsel also maimntains that the beneficiary 1s employed i an exccutive capacity due to his
direction of the management of the orgamization, his full discretionary authority, and his focus on
cstablishing the "goals and policies” of the petitioner. The statutory definition of the term "executive
capacity” focuses on a person's clevated position within a complex organizational hicrarchy, including
major componcnls or functions ol the organization, and that person's authority to direct the organization.
Section 101 a4 B) of the Act. 8 U.S.C. & 1101(ax44) B). Under the statute, a1 beneticrary must have the
ability to "direct the management” and "estabhish the goals and policies” ot that organization. Inberent o
the detinmtion, the organizanon must have a subordinate level of managenal employees for the beneliciary
to direct and the benefictary must primarily focus on the broad goals and policies of the organization rather
than the day-to-day operations of the enterprise. An individual will not be decmed an executive under the
statute simply because he has an executive utle or because he "directs” the enterprise as the owner or sole
managertal employee. The beneticiary must also exercise "wide latitude in discretionary decision making”
and receive only "general supervision or direction from higher level executives. the board of directors. or
stockholders of the orgamzation.” /d.

Here. the peutioner has tailed to show with a preponderance of the evidence that the beneticiry s an
exccutive. In tact, the petitioner has done little more than directly recite the statutory definttion of
‘execttive capacity when explaiming the benefictary’s duties. Merely repeating the language of the statute
or regulations does not satisty the pettioner's burden of proof. Fedin Bros. Co.. Ltd. v. Sava, 724 F. Supp.
L103, 1108 (E.D.N.Y. 1989), «ff'd. 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v, Meissner. 1997
WL 88942 at *5 (§.D.N.Y.). As noted, the pettioner has not provided any specilic examples of how the
beneficiary sets "goals and policies™ tor the organization, and has shown littie other than that he is the
senior employee in charge of the UL.S. company. Having discretionary authority over an organization alone
does not establish the beneficiary's employment th an “executive capacity” under the Act.
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In fact, the totality of the evidence establishes that the beneficiary will be primarily conducting the day-to-
day operations ot the enterprise. such as purchasing vehicles, selecting suppliers and arranging tor the
shipment of said vehiceles back 1o Russia. Theretore, the failure to show with supporting evidence that the
heneliciary etfectively delegates day-to-day functions to other managerial or professional cmployees, and
his performance of non-qualifving dutics, suggests that beneficiary is primarily focused on the day-to-day
operations of the enterprise and not focusing on setting the broad goals and policies ot the organization
consistent with the statutory definition of “"executive capacity.” An employee who “primartly™ performs the
tasks necessary to produce a product or to provide services s not considered to be “primarily - employed
a managerial or exccutive capacity. Sce sections 101(a)44)(A) and (B) of the Act (requiring that one
“primardy’ perform the cnumerated managenal or executive duties); see afso Marncr of Church Scientology
I’ 19 1&N Dec. 593, 604 (Comm'r 1988).

Further, the petitioner has not established that the beneficiary dictates to subordimate managerial employees
within a complex organizational hierarchy. In fact, as stated, the petitioner has not estubhished a sigle other
supervisory, managerial, or professional employee working for the beneficiary. While the AAQO does not
doubt that the beneficiary exercises authority over the company as its president and general manager. the
petitioner has ot established that he pectorms primartdy executive duties as defined by the At

In conclusion. the petitioner has not established with sufficient evidence that the beneticiary will be
employed in a gualifying managenal or executive capacity under the extended petnon.  Accordingly, the
appeal will be dismissed.

[11. Conclusion

In visa petition proceedings, the burden of proving ehigibility for the benefil sought remains entirely with
the petitioner. Section 291 of the Act. 8 U.S.C. § 1361. Here. that burden has not been met.

ORDER: The appeal is dismissed.



