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DISCUSSION: The Dircctor, Vermont Service Center, denicd the nonimmigrant visa petiton, The matter is
now belore the Administrauve Appeals Otfice (AAO) on appeal. The AAO will dismss the appeal.

The peationer filed this nonimmigrant petition sceking to classity the benceliciary as an [-1A nonimmigrant
intracompany transferce pursuant to scetion [01(a)(13)(L) of the Immigration and Natwonality Act (the Ac). S
US.C.§ T101(a)(15KL). The pettoner, a Flonda corporation established in January 2010, cngages i the
business of advertising and marketing technology. 1t claims to be a 10% owned subsidiary of Distiribuidora

I T he petitioner seeks to cmploy the bencliciary as its chict financial

othicer (CFOY of 1ts new ofhice 1n the Unmited States for a period of one year,

The director denied the petitnon, concluding that the petitioner failed to establish that the beacthiciary would be
cmployed 1n a pnimarily managenal or executive capacity within one year of commencing operations in the
United States.

The peuttoner filed a motion 1o reconsider. The director dismissed the motton (o reconsider, The petitioner
subsequently fifed an appeal. On appeal, the petitioner asserts that the benelictary mects all requirements far
an intracompany transieree. The petitioner submits a briet and additonal evidence (o support its appeal.

I. The Law

To establish eligibihty for the L-1 nonimmigrant visa classilication, the petinoncr must meet the eritern
outlined uy section 101(a)(13)(L) of the Act. Spectlically, a qualitying organization must have employed the
hencliciary 1n a quablying managenal or executive capacity, or in a spectalized knowledge capacity, for one
continuous year within three years preceding the beneliciary's application for admission into the United
States. In addition, the beneliciary must seek o enter the United States iemporarily 1o continue rendering s
or her services 1o the same employer or a subsidiary or athiliate thereof in a managenal, excecutive, or

specialized knowledge capacity.

The regulation at 8 C.F.R.§ 214.2(D(5) states that an individual pettion Gled on Form 1-129 shail be
accompanicd by:

(1) Evidence that the peutioner and the organization which employed or will employ the
alicn are qualifying organizations as defined in paragraph (D(1)(1)(G) ol this section,

(11) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, imcluding a detailed description of the services to be performed.

(i11) Evidence that the aben has at least one coatinuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition.

(1v) Evidence that the ahien’s prior year of employment abroad was in a position that was
managertal, exccutive or mvolved speciahized knowledge and (that the ahen's prior
cducation, training, and cemployment qualifics him/her 1o pertorm the ntended
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The regulation at 8 C.F.R.§ 214 2(1)3)v) further provides that 1l the petition mdicates that the beneliciary s
comtng o the United States as a manager or exceutive lo open or to be employed in a new otfice 1 the Uniled

services in the United States: however, the work in the Uniled States need not be the
same work which the alien performed abroad.

States, the petitioner shall submuit evidence that:

(A)

(B)

(C)

Scction 101(a)(44)(A) of the Act, 8 US.C. § 1101{a)(44)(A), dehines the term "managerial capacily™ as an

Sufticient physical premises (o house the new office have been secured:

The beneliciary has been employed {or one continuous year tn the three vear penod
preceding the filing ot the petution 1n an executive or managerial capacity and that the
proposcd cmplovment involved executive ol managerial authortty over the new

operation: and

The inended United States operation, within one year ol the approval of the petition,
will support an cxecutive or nmanagerial position as defined in paragraphs ((1)(0)(B)
or (C) of this section, supported by inlormation regarding:

(1) The proposed nature of the olfice describing the scope of the entity. 11s
organizatonal structure, and s tinancial goals;

(2) The size of the United States investment and the Lnancial abibity ot the
toreign eniny to remuncerate the beneliciary and to commence doing busimess

in the United States; and

(3) The organizational siructure ol the foreign entily.

assignment within an organization in which the employee primarily:

(1)

(1)

(iii)

manages the orgamzation, or a department, subdivision, [unction, or component of

the c)l‘gunixulinn:

supervises and controls the work of other supervisory, professional. or managerial
employees, or manages an essential function within the organization. or a department
or subdivision ol the organization;

1f another cmployee or other employces are directly supervised. has the authority 10
hirc and lire or recommend those as well as other personnc!l aciions (such as
promotion and leave authorization), or if no other employee 1s directly supervised,
lunctions at a semor level within the organizational hierarchy or with respect 1o the
[unction managed; and

exercises diseretion over the day-lo-day operations ol the activity or lunction {or
which the emplovee has authority, A first-line supervisor is not considered (o be
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Scetion 1G1{a)44)B) of the Act, 8 U.S.C. § 1101(a)(44)(B), delines the term "exceutive capaciy” as an

acling 1n a managerial capacity merely by virtue of the supervisor’s supervisory
dutics unless the ecmplovees supervised are prolessional.

assizament within an organization in which the employee primarily:

(1)

(11)

(1)

(1v)

The pertinent regulations at 8 C.E.R. § 214.2(1)(1)(11) define the term "qualifying orgamization” and related

drreets the management ot the organization or a major componcenl of lupction of the

organizalion;
establishes the goals and policies ol the organization, componcni. or funcuon;

exercises wide latitude 1 discretionary decision-making; and

receves only general supervision or direction from higher-level executives: the board

ol dircctlors, or stockholders ol the organization.

(erms as follows:

()

(f)

(K)

(L)

Cualifying organizavon means @ United States or foreign firm, corpordation, or other

lcgal entity which:

(1) Mcets exactly one ol the qualifying relatonships speciticd o the
detnitions of a parent, branch, alliltate or subswdiary spectticd 1n

paragraph (1)) of this section:

{2) Is or will he domng business (engaging in international trade 15 no
required) as an employer 1n the Umted States and 1n it least one other
country directly or through a pareat, branch, affiliate or subsidiary lor the
duration ot the alien's stay 1n the United States as an intracompany

ransferce|.|

Parent means a firm, corporauon, or other legal entity which has subsidiarices,

it

Subsidiary means a hirm, corporaton, or other legal entity of which o pareat owns,
dircctly or indirectly, more than half of the entity and controls the cauty; or owns,
dircctly or wndirectly, hall of the entity and controls the entily: or owns, directly or
indirectly, 50 pereent of a 50-50 joint venture and has cqual control and veto power
aver the enuty; ur owns, directly or indirectly, less than halt of the entity, but i Lact

controls the entity.

Affilicte means
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The primary issue (o be addressed is whether the petitioner established that the benchciary would be

(7) Onc ol two subsidiaries both of which arc owned and controlted by the same
parent or individual, or

(2 Once ol two legal entities owned and controlled by the same group of individuals,
cach individual owning and controlhng approximalely the same share or

proportion of cach entity,

I1. The Issues on Appeal

employed in the United States i @ primartly managerial or executive capacily within one yeai,

IFaces and Procedural History

The petitioner tiled the Form 1-129, Petition for a Nonimmigrant Worker, on October 220 2010, In a letier
dated October 2, 2010, the petitioner described the nature of its business as an “advertising and marketing
tcchnology company that has pioncered in fsic] multiple innovating & eye catching 1ools.™ The petitioner

described the beneficiary s job duties as its Chicel Financal Ofticer (CFQj) as the [bllowing:

DUTIES: In charge of all financial matters of the company.  Budgeting, accounting, profit
and loss statements, comporale taxes, payroll, general ledger, ete. Follow up on tax updaies
and changes.  Create tinancial and statically [sic| tools and reports using spreadshects.
Manage, organize, and update relevant data uwsing database applications.  Analyze and
interpret financial statistic [sic] and other data and produce relevant reports. Interpret
instruciions and 1ssucs arising, and then implement actions according 1o administrafive
policics and procedures. Arrange and participale in meeungs, confercnces, and project eam
activitics. Report directly o the Board ol Directors.

T'he petitioner also provided the following hist of the benctictary’s job duties:

[.  Controlleeship dutics: responsible for presenting and ceporting accurate and histonical
[inancial information ol the company;
Treasury dutics: responsible for the company’s present financial condition. deciding how

P

1o mvest the company’s money., and supervising the capital structure of the company:
Economic strategy and lorecasung: cconomic forecasting and modcling, trying o predict

‘i

the best way to ensure the company's success in the future;
Provide the CEO with an opcerating budget;
Supcrvision of Accountant (with professional degree) and Administrative Assistant;

N

6. Mccet with the CEO on a daily basis 1o supervise the work of the Markcung Manager,
Advertising Manager and Technicins, work with the CEO on the strategic vision o) the
company:

_‘-J

Participate 10 developing new business, spectfically, assist the CEO and Prostdeat i
identitying new lunding opportunitics. drafting of prospective budgets, and determining
cost cltectivencss ol prospective services;
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8. Represent the company externally o media, government, lunding agencies: and the
acneral public:

9. Recruit, supervise, and evaluate department statf;

10, Monitor banking activitics; and

11. Will be supervised only by the Board of Directors.

The petitioner indicated on Form [-129 that it has a projected stafling level of seven employcees for ats hirst
vear of operations. The petitioner provided a proposed organizational chart histng nine otal employees tor
20010-201 1, histine NN i the position of “Board of Directors/President”™ at the top. followed directly
below by a secretary. The next ter depicted on the chart is (R - CFO. and the beachiciary as
CFO. The CEO 18 depicied as directly supervising a Marketing Manager and an Advertising Manager, whoin
lurn will supervise a echnician tor LED displays. The benehciary s depicted as dicectly supervising an

Accountant and an Assistant.

With the initial peution, the peutioper submitted 1ts Certificate of Incorporation filed with the Florida
Sccretary of State on January 7, 2010, According 10 the certificate, the petitioner’s initial directors were IR
B ;s Prosident and Treasurer, and HEEEE s Vice President and Secrclary. The pentioner also
provided a pnint-out from the Flornida Department of State Division of Corporations reflecting that the
pettoner amended s ofticer/director structure on July 19, 2010 to the following: _ as CPDT
{President, Treasvrer, Director): Oscar IHores as “VPSD™ (Vice President. Scorctary, Director); the

beneliciary as CEOQ: and Vanessia Crespo as CHO.

ln addition, the petitioner provided position descriptions for its histed employecs, except tor the Prestdent. In
particular, the position description tor the Accountant, _ states the following:

DUTIES: Prepare proftt and loss statements and monthly closing and cost accounhing
reports,  Compile and analyze financial information 10 prepare entries 10 accounts, such as
general ledger accounts, and document business (ransacuions.  Establish, maintain. and
coordinate the implementation of accounting and accounting control procedures. Analyec
and review budgets and expenditures for local, state, federal, and privaie funding. contracts,
and grants. Monttor and review accountng and related system reports [or accuracy and
completencss. Prepare and review budget, revenue, expense, payroll entries, invaices, and
other accounting documents.  Analyvze revenue and expenditure trends and recommoend
appropriate budget levels, and ensure expenditure control.  Explain billing invoices and
accounting policies o stafl, vendors and clients.  Resolve  accounting  discreprncies.
Recommend, develop and maintain linancial data bascs, computer soltware systems and
manual lihng systems. Supervise the input and handling of financial data and seports {or (he
company s automated financial systems.  interact with internal and external auditors in

completing audits.

In pertinent part, the position descripuon for the (IEO,_ [1sts her job duties as icluding: plan,
develop, and cestabhsh pohicies and objectives of the business; directing and coordinating the finanoal
programs to provide {unding lor new or conlinuing operations; reviewing linancial stalements: coordinaie
costs with product quality and sales; and review production costs and enhance profitable operations,
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The position description lor the Secretary, 10 be hired, lists her job dutics as including: tile dana, perlorm
routine clerical tasks, and order and maintain relevant oflice supplies,

The position description for the Marketing Manager, 1o be hired, lists dutics including: contact person with
providers to purchase; promaotion of the company: plan and coordinate visitation of clients: purchasing policy
and planning; make or buy policy analysis and decision: report directly to CEO; plan and priorttize personal
sales activities and customer/prospect contact, especially managing personal time and productiviny: muniage
product/service mix, pricing and margins; maintain and develop existing and new cuslomers,

The position description for the Advertising Manager. I iy states: “Report direetly to
the CLO.

The position desceription lor the LED Technicran, — indicates his duttes include wechnical
servicing and lesting ol the equipment.

The position description lor the Accounting Assistant, o be hired, retlects dubes such as: process and
rcconcile accounting documents: review and code linancial information; prepare and process documents 1o
dishurse tunds; make deposits and prepare reports; and comptle and review information for accuracy.

The director issued a request lor evidence ("RFE™) on November 24, 2010, 1n which he instructed the
petitioner 1o submit, inter afia, the tolowing: (1) evidence that the petitioner will grow to be ol sulficient size
to support a managerial or executive position;  (2) a detailed descniption of the stalf ol the new otlice 1o
include the number of emplovees. the job ades and duties with the percentage ol time dedcated o cach duns
(o be performed by cach employee, and a deseription of the management and personnel structure of the ULS.
olhce:; and (3) complete posinhon descripbions tor all the petitioner’s proposed employees. meluding the

benceliciary.

In response to the RFE, the petiioner provided an updated position description for its emplovees, adding a
deseniption for the President, adding the names {}f— as the Sccrcetary ;md_ das the
Markcting Manager, and providing the pereentage of time spent on cach duty for cach ol the above
cmployces. The breakdown ol the bencliciary’s time retlects that she will spend her time on the tollowing:

1. Budgceting, accounting, prolit and loss statements, corporate taxes, payroll, general ledger. ete. (3077 )
2. Follow up on tax updates and changes (105);

3. Create linancial and statically [sic] wols and reports using spreadsheets (1(7%):

4. Muanage. organize, and update relevant data ustng database applications (3 )

5. Analyze and interpret fnancial statstce [sic] and other data and produce relevant reports (1077):

a. Interpret instruchions and assuoes ansing, and then implement actions according 1o admimstridive
policies and procedures (153%.); and

7. Arrange and participate 1n mectings, conferences, and project team activiites, Report direct!y o the
Board of Dircctors (20%).

In a letter dated February 12, 2011, the petitioner provided another breakdown of the beneticiary *s job duties,

as follows:
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I. Controllership duties: responsible for presenting and reporting accurate and historical
{1nancial information of the company (5%);

2. Treasury duties: responsible for the company s present tinancial conditon. deciding how
o invest the company’s moncey, and supervising the capital structure ot the company
(107%);

3. Economic strategy and torecasting: cconomic forecasting and modeling. tryving (o predict

the best way o ensure the company’s suceess in the future (1%);

4. Provide the CEO with an operating budget, including interpreting legislatiive and
programmatic  rules and  regufations, disseminating  regulations o persennels and
monitoring compliance (137 );

5. Supcrvision of Accountant (with professional degree) and Administratve  Assistant
(107%);

6. Mecet with Board of Directors on weckly basis (5%).

7. Meet with the CEO on a datly basis 10 supervise the work ol the Markcting Manager,
Advertising Manager and Technicians, work with the CEO on the strategic vision ol the
company {1}

8. Participate in developing new business, spectfically, assist the CEQ and President in
identilying new funding opportunities, drattmg of prospectve budgets, and deicrmining
cost etfectiveness of prospective services (10%);

9. Represent the compuany externatly to media, government, funding agencies. and the
general public (1079 ):

1. Recruil, supervise, and evaluale department stail (5%); and

11. Monitor banking activities (10%.).

Finally. the petitioner submitted copies of the diptomas of  IERGTzczHNGIGNGNGEGEGEGEEE - BN
B (or associate degrees in Business Administration, the diploma of | | for @ bachelors

degree tn compuier science and his professional certiticate in bookkeeping, the diploma ol the bencherary as

an accountant, and the diploma ol | RN - « lawycer.

The dircctor dented the petitton on July 27, 2011, concluding that the peutioner fatled to establish that the
beneliciary would be employed in o primanly managerial or exccutive capacity within one year af the
approval of the petition. The director observed that the benehictary’s job duties included routine bookkeeping
functions such as “creating financially and statically [sic| tools and reports using spreadshects and updating
data using databasc applications.” The director concluded that the beneliciary would Jikely perform the non-
managerial, day-to-day lunctions of the U.S. operations.

On August 29, 2011, the peatoner filed Form 1-129, Notice ol Appeal or Moton, requesting o moton (o
recaonstder, In support ol the moton, the peiitioner submitted a bnel, dated Avgust 25, 2001 emphasizing the
beneficiary’s duties in regards to fimancial matters.  The petitioner asserted: “The benebiciary. as the CHO,
will not deal with daily operations, she will only deal with tunctions related w the Finances of the Company
(a major function).” On motion. the petitioner reiterated the beneficiary’s duties as stated in the letter dated

February 12, 2011,

On motion, the petitioner submited a copy of the ~Sales & Marketing Consulting Agrecment” between the
petitioner (CDstributor™)y and PSM ("Consultant™). The agreement, which governs the sale of the distributor’s
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service oflerings, states in pertinent part: “Distributor appoints and consultant agrees to become an exclusive
distributor’s sales representative of distributor’s offerings.”™ The agreement also states: “consullant agrees o
use 1ts best efforts to promote the sale ot the Products and goodwill of distributor™ and that ~consultant wiil
pursue sales pohicies and practices o realize the maximum sales potential for the service offerings in the chient

base.”

The director dismissed the petitioner’s motion to reconsider on November 15, 20110 In disnussing ihe
motion. the director allirmed that the evidence 1n the record did not establish that the benchiciary would be
e¢mployed in a primarily managerial or excecutive capacity within one year of the approval ol the petition. The
dircctor observed that the benetictary™s job duties were generic.  The dircctor also obsernned that the
beneliciary’s purported subordinates did not all have college degrees. and therefore the petitioner failed 1o
cstabhish that the benceliciary would manage a stati of professionals.

On December 120 2011, the pentioner Tiled an appeal. On appeal, the peatoner emphasizes that the
beneficiary “will be in charge of all tinancial matters™ and will only perform “all tup and professional level”
duties. The petitioner asserts that the beneficiary will be relieved from performing non-qualitying dutics by
lhe Accountant. who 1s a professional and who will report directly to her. and an Account Assistani, The
petitoner provides the same hist of job dutics Tor the benchiciary that was previousty pravided, and resubmits

copics ol evidence previous]y submitted.
Discussion

L ipon review of the record. the AAO altirms the director’s decision to deny the petinon bhased upon the
conclusion that the pettioner Lailed 10 establish that the beneliciary will be ecmployed by the United States
¢ntity 10 managerial or executive capacity within one year.

When examining the exceutive or managerial capacity of the beneticiary, the AAO will look [irst 10 the
petitioner’s description of the job duties. See 8 C.F.R. § 214.2(1)}3)(11). The petitioner's deseription ol the job
duttes must clearly describe the dulies to be performed by the beneficiary and mdicale whether such duties are
cuher 1 an executive or managerial capacity. /d. Beyond the required description of the jobh duties. USCILS
revicews the totality ol the record when examining the claimed managerial or executive capacity ol a
benceticiary, including the petiioner’s proposed orgamizational structure, 1the duties of the bencficiary's
proposcd subordinate employees. the pehinoner’s timeline for hiring additional staft, the presence of other
cmployees 1o relicve the bencliciary from performing operational duties at the end ol the Lirst vear of
aperations, the nature of the petittoner’s business, and any other factors thar will connbule to o complete
understanding ol 4 benchaary's actual duties and role 1in a business.  The pettioner’s evidence should
demonstrate a realisuc expectation that the enterprise will succeed and rapidly expand as it moves away {rom
the developmental stage to tull operattons, where there would be an actval need for a manager or executive
who will primarily perform qualifying dutics. See generally, 8 C.EF.R.§ 214.2(1)(3)(v).

The petitioner’s elaim that the benefictary will perform “all top and protesstonal level™ duties and will he
rchved from performing the datly tasks ot the petinoner 18 not credible and 18 comtrary to the evidence. As
noted by the director. many ot the beneficiars™s duties are non-qualifying, routine bookkeeping duties, such
as: “Create financtal and statncally [sicf tools and reports using spreadsheets,” ~Manage. organize. and dpdate
relevant data using database applications.” ~“Analyze and interpret financial statistic |vic] and other data and
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produce relevant reports.” These duties account for at Jeast 55% of the bencticiary s time, thus disqualifving
her from being employed in a primarily managerial or executive capacity as required by 101(a)(44)(A) and
(13} of the Acl.

An emplovee who “primarihv™ performs the tasks necessary to produce a product or 1o provide services 18 not
considered 10 be “primarily” employed in a managerial or executive capacity. Sce scetiwogs TGO A) and
(I3} of the Act (requiring that one “prunardy” perform the enumerated managerial or execntive dubies): see
also Matter of Church Scientology Intn 'L 19 1&N Dec. 593, 604 (Comm’r 1988).

Morcover, many of the beneficiary's dutics will signtlicantly overlap with the Accountant's duties. or
example, both will be responsible for duties related to budgceting, creating financial reports, and analyzing
nancial data. In addition, despite the petitioner’s claim that the beneticiary will be ~in charge of aff financial
matlers of the company (emphasis added),” the position descripuon tor the CEO retlects that the CEO wall
also be performing substantial financial management duties. For example, the CEO will spend 15-25%7 ol her
time 10 “Direct and coordinate the tormulation of financial programs to provide fundmg tor new or continuing
operations.” and another 1209 of her ame to “review financial statements (o determine the progress and
status of the company.” and review and cvoordinate production costs, Considering the CHO s significantiy
overlapping duties with the Accountant and the CEQO. the record is unclear what the bencticiary’s actual

duties and role within the company will be.

In tact, the petitioner’s overall organizational structure i1s not credible. According to the petitioner’s amended
certilicate of incorporation, which notably was amended just one month prior o the fifing ol the instant
penion. the officersdirector structure as as {ollows: | R s the President. Treasurer. and Direclor:
B - hc Vice President Seerctary, and Director; || EEERR 2 he CEO: and the beneficiary
as the CFO.  The petitioner’s onginal ceruticale ot incorporation lisle.:d_ as s President.
Treasarer. and Dairector, .:md_ as Hs Vice President, Secretary, and Director. Howcever, in the
petitoner’s organizational chart, the petitioner completely omitted the positions ol Vice President, Scerctary,
and Dircctor currently held by _ and lixlcd_ as the only director. The peationger

provided no explanation for why 1t omitied the positions currently held hy_

Morcover, the organizational chart depicted as the Advertising Mianager, a posttion that s
dircetly subordinate ta the CEQ. The AAO Linds this claim 1o be unpersuasive,  As sialed above, 1he
petitioner’s certilicate ol incorporation reflects that _ 18 actually the pettioner’s Vice President,
Scerelary, and one of its two directors.  Hence. the petitioner’s claim that [ ! occupy the lower
position of Advertising Manager and become directly subordinate to the CEQ is not plausible or consisien!
with the fact that [N 5 one of the petitioner’s two directors that will dircetly supervise the CEQ. In
addition, the petitioner failed to provide any job duties for the Advertising Manager other than “Report
cirectly to CEO7 In light of the fact that the clammed Advertising Manager s actually the petitioner’s Vice
President, Sccrctary, and Director, and the lack ol any specific job duties {or the Advertising Manager, the
record 18 unclear what dutics will actually be performed by the Advertising Manager, or whether such a
position actually exists.

[t s ncumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
cvidence. Any attempt 1o explamn or reconcile such inconsistencies will not sultice unless the petitionger
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submits competent objective evidence pomting to where the vruth lies. Matter of Hloo 1O 1&N Dec. SX20591-
U2 (BIA T983).

Stmitlarly, the petitioner’s clanm that it will employ a Marketing Mapager s unpersuasive. . The position
description for the Marketing Manager comains job duties that are non-managerial and unrelated 1o
marketing, such as “plan and coordinate visitation of clients,” “customer scrvice.” “purchase policy and
planning.”™ “makc or buy policy anahvsis and deciston,” and “maintain and develop exaisting and pew
customers through appropriate propositions and ethical sales.”™ The position description even lists trivotous
duties such as “plan and prioritize personal sales activities™ and “managing personal tume and productuyity
Furthermore, the petitioner provided cvidence that it entered nto a sales and markcting conatract with PSM. in
which the penuoner agreed that PSM would be its exclusive sales and marketing representative in the United
States.  However. the petiioner’s job description for the Marketing Manager makes no relerence to the
petitioner’s contract for exclusive markeung services with PSM. In hght of the lack of substantial. marketing-
related job duties for the Marketing Manager as well as the petitioner’s exclusive contract for marketing
services with PSM, the record 1s unclear what duties will actually be performed by the Marketung Manager, or

whether such a position actualty oxists.

The AAO acknowledges that scetton 101(a)(44)(C) of the Act requires that. if statfing levels are used as a
lactor in determining whether an individual 18 acting 10 a managerial or exceutive capacity, the Uniied States
Citizenship and Immipration Scervices (USCIS) must take into account (he reasonable needs of ihe
nrganization, in light of the overall purposce and stage ol development of the organization,

In the instant matter. the petitioner claims that the beneficiary will perform —all 1op and professional level
ones.” Moreover. at the tme ol tiling, the petitoner proposed to employ a total of nine employees within 1ts
first year of operations, six or seven of which are in managerial or executive positions.!  Many ol the
managerial or executive posiions the peationer described consisted of questionable and duphicanve job
dutics, and two positions were not depicted or described at all. Based on the petiioner's representations, il
does not appear that the reasonable needs ol the petitioning company might plausibly be met by six or seven
managers and excecutives, particularly given the size and stage ol development ol the petiioner's business,
Regardless, the reasonable needs of the petitioner serve only as a factor in evaluating the lack of statf in the
context ol reviewing the clinomed managenal or executive duties. The petitioner must stll estabhish that the
benelicrary (s to be employed in the United States i a primarily managerial or execulive Capaciy., pursyant 1o
sections TOT)(44)0A)Y and (B) or the Act.  As discussed above, the petitoner has not established this

essential element of chgibility.

The defimons of executive and managenal capacity each have two parts. First, the petitioner must show thal
the benctictary performs the high-level responsibilities that are specified in the detinitions. Second. the
pecutioner must show that the benctlictary primartly pertforms these specified responsibilities and docs not
spend a majonity of her time on day-1o-day funcuons. Champion World, Inc. v. INS. 940 F.2d 1533 (Tuble).
1091 WL 144470 (9th Cir. July 30, 1991). An employee who “primarily™ performs the tasks necessan 1o
produce a product or to provide services s not considered to be “primarily”™ emploved in a manageriat or
exceeutive capacity. See sectons TO{a 44 A) and (B) of the Act (requiring that one “primarily ™ perform the

' The organizational chart depicted six managerial or exccutive positions, but the chart did nov include the
additional executive position of Vice President/Secretary currently held by | EENEGN



Page 12

cnumerated manacerial or exceutive duties); see also Maiter of Church Scientology Tnn i 19 TN Dec. at
004,

Finally, the petitioner fatled o estabhish that the beneficiary will supervise a professional employee,
specifically, the Accountant ||| ] The rccord reflects that IS hos o professional
certification in bookkeeping. but not a bachelor’s degree in accounting or a closely related field. The fact that
_ possesses a bachelor's degree in computer science- a major completely unrelated to accounung
establishes that a bachelor’s degrec 1s not a prerequisite for the accountant position. | he petitioner thus failed
(o extablish that N > coployed ina professional capacity as that term s delined above.,

[t 3s claimed that the benefician 's dutics involve supervising employcees, then the peitboner must establish
that the subordinate employees are supervisory, professional, or managerial. Sce § [OTEO)(H4H A1) of the
Act, In evaluating whether the beneliciary manages professional employecs, the AAQ must evaluate whether
the subordinate positions require @ baccalaurcate degree as a minumum lor entry o the fickd ol codeavor,
Section 101(a)32) of the Act. 8 U.S.C. § 1101¢a)(32), states that "[tjhe term profession shall include but not
be hmited to architects, engineers, lawycers, physicians, surgeons, and teachers in clementary or sccondary
schools, colleges, academics, or seminarics.” The term “profession” contemplales knowledge or learning, not
merely skill, of an advanced type in a given tield gained by a prolonged course of specialized instruction and
study ol at least baccaluurcate fevel, which is a realistic prerequistte o entry inlo the partteular field of
cndcavor, Matter of Sea. 19 (&N Dec. 817 (Comm’r 1988). Matter of Ling. 13 I&N Dec. 35 (RO VoK)
Mauer of Shin, 11 1&N Dcece. 686 (D.D. 1966). Therclore, the AAO must focus on the Jevel of education
required by the position, rather than the degree held by subordinate employce. As stiated above, the tact thal
_ does not possess a bachelor's degree in accounting or a closely related ficld establishes that a
bachelor’s degree (s not a prerequisite for the Accountant position.

The AAO does not doubt that the petnoner 1s a bona fide business.  Howcever, the petmoner Laled o
establish that it will employ the bencficiary in a primarily managerial or exccutive capacity. The pettioner's
evidence Tails 1o substantiate that the duties of the beneficiary and her proposcd subordinates correspond o
their placement in the organization's structural hierarchy,  Artlicial uers ol sabordiate conployees and
inflated job (itles are not probative and will not establish that an organizaton 18 sufticiently complex 1o
support an executive ar managertal posttion. Overall, considering the incompleie and unrchable job
descriptions provided for the bencficiary and the petitioner’s other employees. as well as the petiioner’s
misrepresentation of its organtzational  structure, prohibits the determination that the petivoner coutd
rcalistically employ the beneficiary in a mapagerial or executive posttion within its {irst vear of operations.
Accordingly, the appeal will be dismissed.

QOualifving Relationship

Beyvond the decision of the director, the record does not establish that the petitioner has a0 gualdving
relattonship with the beneliclary’s overscas employer. To establish a "qualifyving relationship™ under the Act
and the regubations, the petitioner muost show that the beneficiary’s forcign employer wod the proposed U.S.
cmployer are the same employer (i.c. one emtity with "branch" offices), or related as a "parent and subsidiary”
or as "athliates.” See generally section 101(a)(15)(L) of the Act; 8 C.E.R. § 214.2(1).
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The petitioner claims 10 be a wholly-owned subsidiary {':-f_“hf—‘ “oreign

emplover™). located in Venezuela, A cvidence of the foreign employer’s ownership and control ot the
petitioner, the petitioner submitied a copy its stock certificate number 1 issued o the forcign cmplover on
January 7, 2010 for five hundred (500) shares. and a copy of the petitioner’s stock transter ledeer confirming
e issuance of shares o the Toreign employer in exchange for $10,000. The petitioner submitted several of
the foreign employer’s bank statements showing that the foreign employer madce several wire translers in
2009 o 2010. The petitioner also submitted its bank statements showing that it received several wire
(ranslers in 2009 and 2010

However, the petitioner’s stock certificate and stock ledger arc not entirely credible. Contrary (o the
lormation found in the stock transler ledger reflecting that the shares were issucd 1o the forcign employer in
cxchange Tor $10,000, the Toreign cmployer stated in its letter dated October 2, 20110 that it “imtiathy funded
the subsidiary, [the petitioner|. with a total of approximately $202,000." Furthermore. the petittoner’s
business plan lists the “planned investment” from the foreign employer as $300.000. The petitioner failed Lo
provide an explanation lor this discrepancy.

Although the petitioner submitted the foreign employer’s bank statements showing that it made several wire
ransiers and its own bank statements showing that it received several wire transicrs in 2009 through 2010,
(hese hank statements did not identity the recipient(s) or remitter(s) of the wire transters. The petitioner
provided no 1ndependent, corroborating evidence to cstablish that it was the recipient ol the foreign
emplover’s wire translers.  Marcover, the dates of the wire transfers made and reecived by the foreign
employer and the petitioner do nol malch. Regardless, the petitioner Lailed 1o cxplain how it could have been
(he recipient of the foreign empleyer's money transfers made in 2009, as the forcign cmployer did not decide
(o create the petitioner until 2010 and the petitioner was not formed and incorporated untid Junuary 7. 2010,

Finallv. the petitioner submitted a letter from talng

ﬂ]ﬂ{ htr met \.\;i[h “Br(‘]g" prupri{_}[{}[‘ﬁ__ and — il’l JLII“:‘ :{”“ H]IH it.’l[f,‘l' ﬂ.lﬂht‘l'

undermines the petitioner’s claims that it is 100% owned by the foreign employer.

Based on the foregoing, (he petitioner has not cstablished that it has a qualifying relationship with the

beneticiary's foreign empioyer. For this additional reason, the appeal will be dismissed.

An application or petition that fails to comply with the technical requirements of the law may be denied by the
AAO even if the Service Center does not identily all of the grounds for dental m the inttal decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001). aff’d. 345 F.3d 683
(Uth Cir. 2003); see also Soltane v. DOJ. 381 F.3d 143, 145 (3d Cir. 2004)(noting that the AAQ conducts
appellate review on a de nove basis). When the AAO denics a petition on multiple alternative grounds, @
plaintill can succeed on a challenge only i1 it is shown that the AAQ abused its discretion with respecet o all
ol the AAOS enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043,

The petition will be denied and the appeal dismissced for the above stated reasons. with cach considered as an
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving

211 its letters dated October 2. 2010 and January 21, 2011, the foreign employer stated: “During the vear 2010
the decision was made 10 expand the company's operations to the United States.”
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chigibility Tor the benelit sought remains entirely with the petitioner. Section 291 of the Act. S US.C. § 1361,
Here, that burden has not been met,

ORDER: The appeal s dismissed.



