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DISCUSSION: The Director, California Service Center, denied the petition for a nonimmigrant visa. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. 

The petitioner is a Delaware company engaged in dredging services. The petitioner states that it is a 
wholly-owned subsidiary of Royal Boskalis Westminster NY, located in The Netherlands. Accordingly, 
the United States entity petitioned United States Citizenship and Immigration Services (US CIS) to 
classify the beneficiary as a nonimmigrant intracompany transferee (L-1 A) pursuant to section 
101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The 
petitioner seeks to extend the beneficiary's stay in order to continue to fill the position of project 
development manager for a two-year period. 

The director denied the petition on January 6, 2010, concluding that the record contains insufficient 
evidence to demonstrate that the beneficiary will be employed in a primarily executive or managerial 
capacity by the foreign company. 

To establish eligibility under section 101(a)(15)(L) of the Act, the petitioner must meet certain 
criteria. Specifically, within three years preceding the beneficiary's application for admission into the 
United States, a firm, corporation, or other legal entity, or an affiliate or subsidiary thereof, must have 
employed the beneficiary for one continuous year. Furthermore, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a subsidiary 
or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) further states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ 
the alien are qualifying organizations as defined in paragraph (1)(1 )(ii)( G) of this 
section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the services 
to be performed. 

(iii) Evidence that the alien has at least one continuous year of full time employment 
abroad with a qualifying organization within the three years preceding the filing 
of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that 
was managerial, executive or involved specialized knowledge and that the alien's 
prior education, training, and employment qualifies himlher to perform the 
intended services in the United States; however, the work in the United States 
need not be the same work which the alien performed abroad. 
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The issue to be addressed in this proceeding is whether the petitioner has established that the beneficiary 
will be employed in a primarily managerial or executive capacity. 

Section lOl(a)(44)(A) ofthe Act, 8 U.S.C. § 1101(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the employee 
primarily-

(i) manages the organization, or a department, subdivision, function, or component of the 
organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department or 
subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as promotion and 
leave authorization), or if no other employee is directly supervised, functions at a senior 
level within the organizational hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be acting in a 
managerial capacity merely by virtue of the supervisor's supervisory duties unless the 
employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § ll01(a)(44)(B), provides: 

The term "executive capacity" means an assignment within an organization in which the employee 
primarily-

(i) directs the management of the organization or a major component or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher level executives, the 
board of directors, or stockholders of the organization. 

Upon review of the record, the AAO withdraws the director's decision and sustains the appeal. On appeal, 
the petitioner provided evidence to establish that the beneficiary will manage an essential function by 
"overseeing the development and coordination of all of [the petitioner's] environmental remediation projects 
in the United States and throughout North America, a multi-million dollar business for [the petitioner]." 
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Counsel on appeal also states that the beneficiary "holds a senior level position in [the petitioner] where he 
will develop and coordinate [the petitioner's] environmental remediation projects and exercise significant 
latitude in discretionary decision-making over that function." Counsel also provided a list of duties 
perfonned by the other employees that will relieve the beneficiary from perfonning the day-to-day tasks of 
the petitioning business and allow him to develop and coordinate the environmental remediation business. 
Counsel also explained that the "actual testing of the potential sites for pollutants is perfonned by outside 
laboratories on contract to [the petitioner]." The petitioner submits a copy of a report of testing perfonned for 
the petitioner by an outside contractor. The petitioner also submits agreements between the petitioner and 
subcontractors to assist with the projects the petitioner has obtained. According to the documentation, it 
appears that the beneficiary will work in a primarily managerial role with the petitioner. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with 
the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has been met. Accordingly, the 
appeal will be sustained. 

ORDER: The appeal is sustained. 


