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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as a nonimmigrant
intracompany transferee pursuant to section 101{a)(15)(L) of the Immigration and Nationality Act (the Act), 8
US.C. § 1101(a)(15)L). The petitioner, a New York corporation, states that it operates a chemical
manufacturing business for flavors and fragrance. It claims to be an affiliate 0_
I (ocated in Demerara, Guyana. The petitioner is seeking initial employment for the
beneficiary in L-1A status for a period of three years to serve in the position of Plant/Warehouse Operations
Manager.

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary will be
employed in the United States in a primarily managerial or executive capacity.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the evidence of
record establishes that all of the beneficiary's job duties are executive and managerial in nature. Counsel
submits a brief and additional evidence in support of the appeal.

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within the three years preceding the beneficiary’s application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be
accompanied by:

(1) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1){i1)(G) of this section.

(1) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(n1)  Evidence that the alien has at least one continuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition.

(iv)  Evidence that the alien's prior year of employment abroad was in a position that was
managerial, executive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the
same work which the alien performed abroad.
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The sole issue addressed by the director is whether the petitioner established that the beneficiary will be
employed in the United States in a primarily managerial or executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)}{44)(A), defines the term "managerial capacity” as an
assignment within an organization in which the employee primarily:

(1) manages the organization, or a department, subdivision, function, or component of
the organization;

(i1) supervises and controls the work of other supervisory, professional, or managerial
employees, or manages an essential function within the organization, or a department
or subdivision of the organization;

(i11) if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as other personnel actions (such as
promotion and leave authorization), or if no other employee is directly supervised,
functions at a senior level within the organizational hierarchy or with respect to the
function managed; and

(iv) exercises discretion over the day-to-day operations of the activity or function for
which the employee has authority. A first-line supervisor i1s not considered to be
acting in a managerial capacity merely by virtue of the supervisor's supervisory
duties unless the employees supervised are professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a){44)B), defines the term "executive capacity” as an
assignment within an organization in which the employee primarily:

(1) directs the management of the organization or a major component or function of the
organization;
(i1) establishes the goals and policies of the organization, component, or function;

(111) exercises wide latitude in discretionary decision-making; and

(1v) receives only general supervision or direction from higher-level executives, the board
of directors, or stockholders of the organization.

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on November 23, 2009. The
petitioner indicated that it operates a chemical manufacturing business for flavors and fragrance with five
employees and a gross annual income of $3,866,629.

In a letter dated October 2009, the petitioner provide a position description for the beneficiary as the
"Plant/Warehouse Operations Manager." The petitioner stated that the Plant/Warehouse Operations Manager
would be responsible for the following main duties:
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e Responsible for plan operations and maintenance

* Maintain and modernize plant policies and procedures
¢ (Continuous assessment of plant production goals

e Establish and maintain community relations

¢ Foster a well trained and motivated staff

The petitioner further provided specific duties including: oversee plant operations; coordinate major repairs
with appropriate contractors; supervise and/or perform routine maintenance; inspect and coordinate custodial
maintenance of property; perform emergency and call-back work; utilize equipment in a sate manner; ensure
that plan production goals are met; regulate and estimate quantities of materials and supplies required; liaise
with quality control to ensure products meet standards; establish shift production schedules; conduct
employee performance reviews; and select and train plant supervisory and administrative statt.

The director issued a request for additional evidence ("RFE") on December 22, 2009 in which he instructed
the petitioner to submit, inter alia, the following: (1) a list of the United States employees, as well as
complete position descriptions including job title, educational level, a breakdown of the number of hours
devoted to each of the employees duties; and (2) a comprehensive description of the beneficiary's duties
including how the duties will be managerial or executive in nature.

In a response dated March 18, 2010 counsel for the petitioner stated the following in response to the director's
request for a comprehensive description of the beneficiary's duties:

The beneficiary will function at a senior level, reporting directly to the Vice President and
assuming duties that he currently performs. The subordinate staff he will be supervising will
perform all non-executive/non-managerial functions.

The petitioner attached the same position description for the Plant/Warehouse Operations Manager as
provided with the initial petition. The petitioner provided an organizational chart showing 19 positions in the
United States company's organizational hierarchy. The chart, however, showed only 13 employees as a
number of employees appear to be holding multiple positions. The organizational chart shows the
beneficiary's position as reporting to the Vice President. The "Shipping/Receiving" position and the
"Manufacturing” position both report directly to the "Warehouse/Operating Manager." The two subordinate
positions appear to be held by the same employee.

The petitioner provided position descriptions for "Manufacturing, "Shipping and Receiving," "General
Manager, "CEO/President,” "Vice President,” "Bookkeeping Clerk," "Sales Representative,” "Purchasing
Manager,” "Research & Development," "Quality Control/Regulation," "Office Manager,” "Customer
Service," "Order Clerk,"” and "Records.” All of the position descriptions appear to be generic descriptions for
the position type, and do not reflect any specific tasks that the employees would be performing with respect to
the petitioning entity. Only some of the position descriptions reflected educational requirements as requested.
None of the descriptions provided the requested breakdown of time that the employee would perform on each
task on a weekly basis.

The director denied the petition on May 3, 2010 concluding that the petitioner failed to establish that the
beneficiary would be employed 1n a primarily managerial or executive capacity. The director determined that
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the position description for the beneficiary was vague. Furthermore, the petitioner failed to submit all of the
requested evidence regarding the United States employees. Therefore, the director found that the record did
not support a finding that the beneficiary's subordinates would be managers, supervisors, or professionals.

On appeal, counsel asserts that the detailed job description submitted for the beneficiary supports a finding
that he would be performing primarily managerial/executive duties. Counsel contends that the number of
employees is not a determining factor in whether the beneficiary will be acting in a managerial capacity.
Counsel further claims that it is "impossible"” to give a breakdown of time for the position descriptions.
Finally, counsel states that the beneficiary does not have to supervise other supervisors for his position to be
considered managerial or executive.

In support of the appeal, the petitioner submits the resume of the beneficiary, a posttion description for his
position as "General Manager" of the foreign employer, an updated organizational chart for the United States
entity, and the names and educational requirements for 11 positions listed on the organizational chart.

Upon review, and for the reasons stated herein, the petitioner has not established that the beneficiary will be
employed in a primarily managerial or executive capacity.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner’s description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are
in either an executive or a managerial capacity. Id.

The definitions of executive and managerial capacity each have two parts. First, the petitioner must show that
the beneficiary performs the high-level responsibilities that are specified in the definitions. Second, the
petitioner must show that the beneficiary primarily performs these specified responsibilities and does not
spend a majority of his time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 (Table),
1991 WL 144470 (9th Cir. July 30, 1991). The fact that the beneficiary manages a business does not
necessarily establish eligibility for classification as an intracompany transferee in a managenal or executive
capacity within the meaning of sections 101(a)(15)(L) of the Act. See 52 Fed. Reg. 5738, 5739-40 (Feb. 26,
1987) (noting that section 101(a)(15)}L) of the Act does not include any and every type of "manager" or
"executive").

A number of the proposed job duties do not establish that the beneficiary will be working in a managerial or
executive level position. Duties such as performing maintenance, correcting hazards and infractions,
preparing materials lists, becoming knowledgeable regarding safety procedures and rules, and attending
-meetings and corporate training are not duties typically performed by a manager or executive. The petitioner
failed to specify the amount of time the beneficiary will spend performing these non-qualifying activities.

An employee who primarily performs the tasks necessary to produce a product or to provide services 1s not
considered to be “primarily” employed in a managerial or executive capacity. Boyang, Ltd. v. IN.S., 67 F.3d
305 (Table), 1995 WL 576839 (9th Cir, 1995)(citing Matter of Church Scientology International, 19 1&N
Dec. 593, 604 (Comm’r 1988)). Based on the current record, the AAO is unable to determine whether the
claimed managerial duties constitute the majority of the beneficiary's duties, or whether the beneficiary
primarily performs non-managerial administrative or operational duties. Although specifically requested by
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the director, the petitioner's description of the beneficiary's job duties does not establish what proportion of
the beneficiary's duties 1s managerial in nature, and what proportion is actually non-managerial. See Republic
of Transkei v. INS, 923 F.2d 175, 177 (D.C. Cir. 1991).

Counsel for the petitioner described the beneficiary's proposed position in very broad terms in response to the
RFE, stating that the beneficiary will "function at a senior level" as he will report directly to the Vice
President and assume "the duties that he currently performs.” This description merely paraphrases the
statutory definition of executive capacity. See section 101(a)(44)(B) of the Act. Conclusory assertions
regarding the beneficiary's employment capacity are not sufficient. Merely repeating the language of the
statute or regulations does not satisfy the petitioner's burden of proof. Fedin Bros. Co., Ltd. v. Sava, 724 F.
Supp. 1103, 1108 (E.D.N.Y. 1989), aff’d. 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. Meissner,
1997 WL 188942 at *5 (S.D.N.Y.).

While such responsibilities generally suggest that the beneficiary is responsible for oversight of the company,
it provides little insight into how he would actually allocate his tasks on a day-to-day basis. Reciting the
beneficiary's vague job responsibilities or broadly-cast business objectives is not sufficient; the regulations
require a detailed description of the beneficiary's daily job duties. The petitioner failed to provide any detail
or explanation of the beneficiary's activities in the course of his daily routine. The actual duties themselves
will reveal the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108
(E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990).

The petitioner has failed to establish any clear distinctions between the proposed qualifying and non-
qualifying duties of the beneficiary. Specifically, the petitioner did not submit any evidence to establish the
percentage of time the beneficiary actually performs or will perform the claimed managerial or executive
duties. It has been noted in the record that there is only one employee reporting directly to the petitioner.
There is no mention in the record of any other manufacturing or operational staff including production,
maintenance, safety and quality control. Collectively, this brings into question how much of the beneficiary's
time can actually be devoted to managerial or executive duties. As stated in the statute, the beneficiary must
be primarily performing duties that are managerial or executive, See sections 101(a){44)(A) and (B) of the
Act. The petitioner bears the burden of documenting what portion of the beneficiary's duties will be

managerial or executive and what proportion will be non-managerial or non-executive. Republic of Transkei
v. INS, 923 F.2d 175, 177 (D.C. Cir. 1991). Given the lack of these percentages, the record does not
demonstrate that the beneficiary will function primarily as a manager or executive.

Beyond the required description of the job duties, U.S. Citizenship and Immigration Services (USCIS)
reviews the totality of the record when examining the claimed managerial or executive capacity of a
beneficiary, including the petitioner's organizational structure, the duties of the beneficiary's subordinate
employees, the presence of other employees to relieve the beneficiary from performing operational duties, the
nature of the petitioner's business, and any other factors that will contribute to a complete understanding of a
beneficiary's actual duttes and role in a business.

The statutory definition of "managerial capacity”" allows for both "personnel managers” and "function
managers.” See section 101(a)(44)(A)(t) and (ii) of the Act, 8 U.S.C. § 1101(a)(44)} A)(i) and (ii). Personnel
managers are required to primarily supervise and control the work of other supervisory, professional, or
managerial employees. Contrary to the common understanding of the word "manager," the statute plainly
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states that a "first line supervisor is not considered to be acting in a managerial capacity merely by virtue of
the supervisor's supervisory duties unless the employees supervised are professional.”” Section
101(a)(44)(A)(1v) of the Act; 8 C.F.R. § 214.2(H(1)(11)(B)(2). If a beneficiary directly supervises other
employees, the beneficiary must also have the authority to hire and fire those employees, or recommend those
actions, and take other personnel actions. 8§ C.F.R. § 214.2(1)(1)(ii)B)3). Therefore, although the
beneficiary is not required to supervise personnel, if it is claimed that his duties involve supervising
employees, the petitioner must establish that the subordinate employees are supervisory, professional, or
managerial. See § 101(a)(44){A)(i1) of the Act.

The record established that the beneficiary will be one of only two employees available to perform the
services of the warehouse and operations of the petitioner. An employee who "primanly” performs the tasks
necessary to produce a product or to provide services 1s not considered to be "prnimarily”" employed in a
managerial or executive capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one
"primarily" perform the enumerated managerial or executive duties); see also Matter of Church Scientology
Int'l., 19 1&N Dec. 593, 604 (Comm'r 1988). The actual duties themselves reveal the true nature of the
employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d.
Cir. 1990).

Although requested by the director in the request for evidence, the petitioner did not provide the level of
education required for the manufactuning position or the beneficiary's position. Any failure to submit
requested evidence that precludes a material line of inquiry shall be grounds for denying the petition.
8 C.F.R. § 103.2(b)(14). The petitioner's position description for the shipping and receiving position states
with respect to trammng, that shipping and receiving clerks "typically learn the job by doing routine tasks
under close supervision." There does not appear to be any educational requirement for the position other than
on-the-job training,

The petitioner has not established that the employees at the time of filing possessed or were required to have a
bachelor's degree, such that they could be classified as professionals. Nor has the petitioner provided
evidence that the employee supervised by the beneficiary in turn supervises subordinate staff members or
manages a clearly defined department or function of the petitioner, such that he could be classified as a
manager or supervisor. Thus, the petitioner has not shown that the beneficiary's subordinate employee as of
the date of filing the petition is supervisory, professional, or managerial, as required by section
101(a)(44)(A)(i1) of the Act.

Furthermore, the petitioner has submitted inconsistent evidence regarding the number of employees actually
employed by the United States entity. On the Form I-129, the petitioner indicated that there were five
employees. In the organizational chart submitted in response to the RFE there appear to be 12 employees.
On appeal, the petitioner lists 11 employees. It is incumbent upon the petitioner to resolve any
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such

inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to where
the truth hes. Matrtter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).

The petitioner provides for the first time on appeal the educational requirements for the United States
positions. The petitioner provided no explanation as to why the educational requirements were previously
unavailable at the time of filing or in response¢ to the RFE. Where, as here, a petitioner has been put on notice
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of a deficiency in the evidence and has been given an opportunity to respond to that deficiency, the AAO will
not accept evidence offered for the first time on appeal. See Matter of Soriano, 19 I1&N Dec. 764 (BIA 1988);
see also Matter of Obaigbena, 19 1&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted
evidence to be considered, it should have submitted the documents in response to the director's request for
evidence. Id. Under the circumstances, the AAO need not and does not consider the sufficiency of the
evidence submitted on appeal.

As required by section 101(a)(44)(C) of the Act, if staffing levels are used as a factor in determining whether
an individual is acting in a managerial or executive capacity, USCIS must take into account the reasonable
needs of the organization, in light of the overall purpose and stage of development of the organization. To
establish that the reasonable needs of the organization justify the beneficiary's job duties, the petitioner must
specifically articulate why those needs are reasonable in light of its overall purpose and stage of development.
In the present matter, the petitioner has not explained how the reasonable needs of the petitioning enterprise
justify the beneficiary’s performance of non-managerial or non-executive duties. Going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998).

Furthermore, the reasonable needs of the petitioner will not supersede the requirement that the beneficiary be
"primarily” employed in a managerial or executive capacity as required by the statute. See sections
101(a)(44)(A) and (B) of the Act, 8 U.S.C. § 1101(a)(44). The reasonable needs of the petitioner may justify
a beneficiary who allocates 51 percent of his duties to managerial or executive tasks as opposed to 90 percent,

- but those needs will not excuse a beneficiary who spends the majority of his or her time on non-qualifying
duties.

The petitioner has not demonstrated that the beneficiary will be primarily supervising a subordinate staff of
professional, managerial, or supervisory personnel. See section 101(a)(44)(A)(ii) of the Act. The petitioner
has not established that it employs a staft that will relieve the beneficiary from performing non-qualifying
duties so that the beneficiary may primarily engage in managerial duties. Regardless of the beneficiary's
position title, the record is not persuasive that the beneficiary will function at a semior level within an
organizational hierarchy. Based on the evidence furnished, it cannot be found that the beneficiary will be
employed primarily in a qualifying managenal or executive capacity. For this reason, the petition may not be
approved.

Beyond the decision of the director, the petitioner's description of the stock distribution of the companies does
not meet exactly the definitions constituting a qualifying relationship between the United States and the
foreign entity pursuant to 8 C.F.R. § 214.2(1)1)(i1)(G). In addition, the petitioner has failed to establish that it
is a qualifying organization engaged in the regular, systematic, and continuous provision of goods and/or
services pursuant to 8 C.F.R. § 214.2(1)(1)(ii)(H). Additionally, the record does not support a finding that the
beneficiary's one year of qualifying employment abroad was in an executive or managerial capacity. See 8
C.FR. § 214.2(1)3)(v). For these additional reasons, the appeal must be dismissed and the petition denied.

An application or petition that fails to comply with the technical requirements of the law may be denied by the
AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United Stares, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), gff'd. 345 F.3d 683
(9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004)(noting that the AAQO conducts
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appellate review on a de novo basis). When the AAO denies a petition on multiple alternative grounds, a
plaintiff can succeed on a challenge only if it is shown that the AAQ abused its discretion with respect to all
of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043.

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met.

ORDER: The appeal is dismissed.



