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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary as a nonimmigrant
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101(a)(15)(L). The petitioner, a California corporation, states that it operates a Kungfu and
Chinese education business. It claims to be an affiliate of and
located in Shandong, China. The petitioner is requesting L-1A status for the beneficiary so that he may serve
in the position of Director of Education.

The director denied the petition, concluding that the petitioner failed to establish that the petitioner has a
qualifying relationship with the overseas employer.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the director
made incorrect findings of fact and that the record supports the conclusion that a qualifying relationship exists
between the petitioner and the overseas employer. Counsel submits a brief and additional evidence in support
of the appeal.

L The Law

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one

continuous year within the three years preceding the beneficiary's application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be
accompanied by:

(i) Evidence that the petitioner and the organization which employed or will employ the

alien are qualifying organizations as defined in paragraph (I)(1)(ii)(G) of this section.

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(iii) Evidence that the alien has at least one continuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition.

(iv) Evidence that the alien's prior year of employment abroad was in a position that was
managerial, executive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended
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services in the United States; however, the work in the United States need not be the
same work which the alien performed abroad.

The sole issue addressed by the director is whether the petitioner has established that a qualifying relationship
exists with the beneficiary's overseas employer. To establish a "qualifying relationship" under the Act and

the regulations, the petitioner must show that the beneficiary's foreign employer and the proposed U.S.
employer are the same employer (i.e. one entity with "branch" offices), or related as a "parent and subsidiary"
or as "affiliates." See generally section 101(a)(15)(L) of the Act; 8 C.F.R. § 214.2(1).

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on October 15, 2009. The
petitioner indicated on the Form I-129 that it operates a Kungfu and Chinese education business with 10
employees and gross annual income of $0. On the L Classification Supplement to Form 1-129 Question 9, the
petitioner indicated that the U.S. company is a 100% owned subsidiary of the foreign employer in China. As
evidence of the qualifying relationship, the petitioner submitted the Articles of Incorporation, bylaws, stock
certificates, and shareholder ledger for the U.S. entity.

The undated stock certificate shows issuance of one million share of stock to the foreign employer. The stock
is valued at $.10 a share. The shareholder ledger, dated April 16, 2008, states that on November 12, 2008, the
foreign company became the owner of one million shares of stock for the amount paid of $100,000.

The director issued a request for additional evidence ("RFE") on October 27, 2009 in which she instructed the
petitioner to submit, inter alia, the following: (1) evidence that the foreign company has, in fact, paid for the
U.S. entity including copies or the original wire transfers from the parent company, and (2) Notice of
Transactions Pursuant to California Corporations Code Section 25102(f).

The petitioner responded on November 20, 2009 and provided bank-certified statements verifying wire
transfers from the foreign company to the petitioner as follows : (1) June 2, 2008- $10,000, (2) June 25,

2008- $15,000 (3) October 7, 2008- $10,000, (4) November 4, 2008- $55,000, and (5) November 12, 2008-
$21,930. The petitioner also provided the application for the overseas funds transfers by the parent
corporation for the same amounts.

The petitioner submitted the requested copy of the Notice of Transaction showing that on November 12,
2008, the petitioner intended to sell common stock for a value of $100,000 to the foreign employer.

The director denied the petition on December 7, 2009. The director found that the record does not support a
finding that the foreign entity supplied the initial capital. Specifically, the director states that there was no
evidence that "at the time this certificate was issued, the petitioner received monies from

and for the one million shares.

On appeal, counsel for the petitioner asserts that the "final sum on money was transferred on Nov. 12, 2008"
and that the "parent-subsidiary relationship was established on Nov. 12, 2008." Counsel states that the
"shareholder ledger submitted has clearly demonstrated the structure of the US entity at the time of filing."

Upon review, and for the reasons stated herein, the petitioner has not established that a qualifying relationship

exists with the beneficiary's overseas employer.
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The regulation and case law confirm that ownership and control are the factors that must be examined in
determining whether a qualifying relationship exists between United States and foreign entities for purposes
of this visa classification. Matter ofChurch Scientology International, 19 I&N Dec. 593 (BIA 1988); see also

Matter ofSiemens Medical Systems, Inc., 19 I&N Dec. 362 (BIA 1986); Matter ofHughes, 18 I&N Dec. 289
(Comm'r 1982). In the context of this visa petition, ownership refers to the direct or indirect legal right of
possession of the assets of an entity with full power and authority to control; control means the direct or
indirect legal right and authority to direct the establishment, management, and operations of an entity. Matter
ofChurch Scientology International, 19 I&N Dec. at 595.

As general evidence of a petitioner's claimed qualifying relationship, stock certificates alone are not sufficient
evidence to determine whether a stockholder maintains ownership and control of a corporate entity. The
corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes of relevant
annual shareholder meetings must also be examined to determine the total number of shares issued, the exact
number issued to the shareholder, and the subsequent percentage ownership and its effect on corporate
control. Additionally, a petitioning company must disclose all agreements relating to the voting of shares, the
distribution of profit, the management and direction of the subsidiary, and any other factor affecting actual
control of the entity. See Matter of Siemens Medical Systems, Inc., supra. Without full disclosure of all
relevant documents, USCIS is unable to determine the elements of ownership and control.

The regulations specifically allow the director to request additional evidence in appropriate cases. See 8
C.F.R. § 103.2(b)(8)(ii). As ownership is a critical element of this visa classification, the director may
reasonably inquire beyond the issuance of paper stock certificates into the means by which stock ownership
was acquired. As requested by the director, evidence of this nature should include documentation of monies,
property, or other consideration furnished to the entity in exchange for stock ownership. Additional
supporting evidence would include stock purchase agreements, subscription agreements, corporate by-laws,
minutes of relevant shareholder meetings, or other legal documents governing the acquisition of the

ownership interest.

California Code §410(b) states as follows:

The full agreed consideration for shares shall be paid prior to or concurrently with the
issuance thereof, unless the shares are issued as partly paid pursuant to subdivision (d) of

Section 409, in which case the consideration shall be paid in accordance with the agreement
of subscription or purchase.

As a preliminary matter, the stock certificate provided by the petitioner is not dated. Therefore, it is
impossible for the AAO to make a determination as to when the stock certificate was issued relative to the

date the foreign employer affected the final wire transfer.

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter ofHo, 19 I&N Dec. 582, 591-

92 (BIA 1988).
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Furthermore, the petitioner's stock ledger is also inconsistent on the face of the document. The date the stock
ledger was created, April 16, 2008, pre-dates the date upon which the alleged share transfer was to have
occurred, November 12, 2008. Therefore, the ledger could not have recorded an event scheduled to happen in

the future. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Matter ofHo, 19
I&N Dec. 582, 591 (BIA 1988). Willful misrepresentation in these proceedings may render the beneficiary

inadmissible to the United States. Section 212(a)(6)(C) of the Act.

Finally, the petitioner submitted IRS Form 1120 U.S. Corporate Income Tax Return for 2008. On the
Schedule K of the form, the petitioner stated that a foreign corporation, partnership, or trust did not directly

own 20% or more of the total voting power of all classes of the corporation's stock. Therefore, the IRS Form
1120 is inconsistent with the assertion that the petitioner is a foreign-owned subsidiary. It is incumbent upon
the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective
evidence pointing to where the truth lies. Matter ofHo, 19 I&N Dec. 582, 591-92 (BIA 1988).

Due to the inconsistencies and deficiencies catalogued above, the petitioner has not met its burden to establish
that the U.S. and foreign entities have a qualifying relationship. For this reason, the petition cannot be
approved.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.


