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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is now
before the Administrative Appeals Otfice (AAO}) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as a nonimmigrant
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101(a)(15X1). The petitioner, a Texas corporation, states that it operates a convenience store. It
claims to be a branch office of the located in Amman, Jordan. The petitioner
is seeking to extend the employment of the beneficiary in L-1A status for a period of three years to serve in the
position of Executive Manager.

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary will be
employed in the United States in a primarily managerial or executive capacity.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and forwarded
the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the evidence of record
establishes that all of the beneficiary's job duties are executive in nature. Counsel submits a brief and additional
evidence in support of the appeal.

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria outlined
in section 101(a)(15)L) of the Act. Specifically, a qualifying organization must have employed the beneficiary
in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one continuous
year within the three years preceding the beneficiary's application for admission into the United States. In
addition, the beneficiary must seek to enter the United States temporarily to continue rendering his or her
services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or specialized
knowledge capacity.

The regulation at 8 C.FR. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be
accompanied by:

§y) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1){(ii}{(G) of this section.

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(iii)  Evidence that the alien has at least one continuous year of full-time employment abroad
with a qualifying organization within the three years preceding the filing of the petition.

(iv)  Evidence that the alien's prior year of employment abroad was in a position that was
managerial, executive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended services
in the United States; however, the work in the United States need not be the same work
which the alien performed abroad.
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The sole issue addressed by the director is whether the petitioner established that the beneficiary will be
employed in the United States in a primarily executive capacity. The petitioner does not claim that the
beneficiary will be acting in a managerial capacity.

Section 101(a)(44)B) of the Act, 8 US.C. § 1101(a)(44)(B), defines the term "executive capacity”" as an
assignment within an organization in which the employee primarily:

(1) directs the management of the organization or a major component or function of the
organization;
(ii) establishes the goals and policies of the organization, component, or function;

(iii)  exercises wide latitude in discretionary decision-making; and

(1v) receives only general supervision or direction from higher-level executives, the board of
directors, or stockholders of the organization.

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on January 15, 2010. The petitioner
indicated that it operates a convenience store with three employees and a gross income of $48.482. In a letter
dated January 6, 2010, the petitioner explained that the company has been in operation since 2005. The
petiticner described that company's "long range goal in the United States" is to establish an import/export
business and that the company is currently in an expansion stage. The petitioner states that the services of the
beneficiary are needed so that the business may "continue to be operated, managed and directed by proven,
successful management and executive personnel.” The petitioner did not provide any further information on the
beneficiary's proposed job duties. The petitioner provided the IRS Form 941: Employer's QUARTERLY
Federal Tax Return for the second and third quarters of 2009 showing wages paid to one employee.

The director issued a request for additional evidence ("RFE"} on January 29, 2010 in which he instructed the
petitioner to submit, infer alia, the following: (1) an explanation for why the petitioner marked the petition as a
"New Office"; (2) a copy of the IRS Form 941 quarterly return for the fourth quarter of 2009; (3) a breakdown
of the number of hours devoted to each of the beneficiary's proposed duties on a weekly basis; and (4) a list of
the United States employees with title, position description, and a breakdown of number of hours devoted to
each duty.

In a response dated March 11, 2010, counsel for the petitioner explained that the petition was marked as a "New
Office" due to the fact that the petitioner "recently began their new operation of engaging in the wholesale and
retail/import and export business" as mentioned by the petitioner in the initial filing. The petitioner provided a
copy of the IRS Form 941 quarterly return for the fourth quarter of 2009 for "the operation of ||| the
new business operation has just begun operations and has not yet filed a quarterly tax return.”

The petitioner provided job duties for the beneficiary with respect to the convenience store operations including
the following: securing bank accounts, preparing a marketing survey and sales forecasting, securing a lease,
meeting with wholesale food and beverage distributors, purchasing all equipment, scheduling inspections,
setting up security, interviewing, training, and hiring staff. The petitioner provided a breakdown of the
beneficiary's eight hour day as follows:
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2hrs preparing daily sales reports

2hrs reviewing inventory, and preparing orders for vendors

1hr  analyzing sales reports to determine which items to promote, or discontinue
1 hr  placing orders with vendors, and handling all business banking

1 hr  interviewing recruits, testing, and checking background history

1 hr  preparing financial reporting to required agencies

With respect to other employees of the petitioner's business, counsel for the petitioner explained that the
beneficiary was the only employee. Counsel for the petitioner contended that there "were numerous persons
hired as contract laborers" but that none of the laborers worked long enough to earn more than $600, and
"therefore did not reach IRS's standard requirement for filing form 1099."

The petitioner failed to provide any job duties for the beneficiary related to the expansion of the operations into
a wholesale, retail, and/or import/export business.

The director denied the petition on May 28, 2010, The director found that the petitioner has not established that
the beneficiary has been and will be emploved in an executive capacity. The director noted that there is only one
employee working for the business.

On appeal, counsel asserts that the director erroneously used the staffing levels to determine whether the
beneficiary would be acting in an executive capacity. Furthermore, counsel contends that the service
overlooked the beneficiary's involvement in the petitioner's new enterprise and therefore failed to take into
account the reasonable needs of the petitioner. Finally, counsel states that the petitioner has since hired a full
time assistant manager and part-time cashier to relieve the beneficiary of non-qualifying duties.

Upon review, and for the reasons stated herein, the petitioner has not established that the beneficiary will be
employed in an executive capacity.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are in
either an executive or a managerial capacity. /d.

The definitions of executive and managerial capacity each have two parts. First, the petitioner must show that
the beneficiary performs the high-level responsibilitics that are specified in the definitions. Second, the
petitioner must show that the beneficiary primarily performs these specified responsibilities and does not spend
a majority of his time on day-to-day functions. Champion World, Inc. v. INS, 940 IF.2d 1533 (Table), 1991 WL
144470 (9th Cir. July 30, 1991). The fact that the beneficiary manages a business does not necessarily establish
eligibility for classification as an intracompany transferee in a managerial or executive capacity within the
meaning of sections 101(a)(15)(L) of the Act. See 52 Fed. Reg. 5738, 5739-40 (Feb. 26, 1987) (noting that
section 101{a)(15)(L) of the Act does not include any and every type of "manager” or "executive").

The petitioner claims that the beneficiary will be involved in both the operation of a convenience store as well as
the management of the petitioner's expansion into a wholesale import/export business. While the petitioner
provided minimal job duties related to the operation of the convenience store, the petitioner failed to document
any duties related to the operation of the business expansion. The petitioner did not describe the specific tasks
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the beneficiary would perform or otherwise describe what this area of responsibility entails or who would
perform administrative tasks associated with the business expansion. An employee who “primarily™ performs
the tasks necessary to produce a product or to provide services is not considered to be “primarily” employed in a
managerial or executive capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one “primarily”
perform the enumerated managerial or executive duties); see also Matter of Church Scientology Inm’lL, 19 I&N
Dec. 593, 604 (Comm’r 1988).

Furthermore, most of the beneficiary's daily tasks submitted in response to the RFE, and relating to the operation
of the convenience store, do not fall directly under traditional managerial duties as defined in the statute. Duties
such as securing bank accounts, preparing a market survey, purchasing equipment, preparing sales reports,
placing orders, preparing financial reports, and reviewing inventory are not managerial or executive in nature.
Absent a clear and credible breakdown of the time spent by the beneficiary performing his duties, the AAO
cannot determine what proportion of his duties would be managerial or executive, nor can it deduce whether the
beneficiary is primarily performing the duties of a function manager. See IKEA US, Inc. v. U.S. Dept. of Justice,
48 F. Supp. 2d 22, 24 (D.D.C. 1999).

Beyond the required description of the job duties, U.S. Citizenship and Immigration Services (USCIS) reviews
the totality of the record when examining the claimed managerial or executive capacity of a beneficiary,
including the petitioner's organizational structure, the duties of the beneficiary's subordinate employees, the
presence of other employees to relieve the beneficiary from performing operational duties, the nature of the
petitioner's business, and any other factors that will contribute to a complete understanding of a beneficiary's
actual duties and role in a business.

The statutory definition of "managerial capacity" allows for both "personnel managers” and "function
managers.” See section 101(a){44)(A)1) and (ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)i) and (ii). Personnel
managers are required to primarily supervise and control the work of other supervisory, professional, or
managerial employees. Contrary to the common understanding of the word "manager," the statute plainly states
that a "first line supervisor is not considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are professional.”" Section 101(a)(44)(A)(iv) of
the Act; 8 C.F.R. § 214.2(I(1)(ii)B)2). If a beneficiary directly supervises other employees, the beneficiary
must also have the authority to hire and fire those employees, or recommend those actions, and take other
personnel actions. 8 C.FR. § 214.2(1)(1)(ii))(B)}3). Therefore, although the beneficiary is not required to
supervise personnel, if it is claimed that his duties involve supervising employees, the petitioner must establish
that the subordinate employees are supervisory, professional, or managerial. See § 101(a}(44)(A)(ii) of the Act.

The statutory definition of the term "executive capacity” focuses on a person's elevated position within a
complex organizational hierarchy, including major components or functions of the organization, and that
person’s authority to direct the organization. Section 101(a){(44)(B} of the Act, 8 U.S.C. § 1101(a)(4)(B).
Under the statute, a beneficiary must have the ability to "direct the management” and "establish the goals and
policies" of that organization. Inherent to the definition, the organization must have a subordinate level of
managerial employees for the beneficiary to direct and the beneficiary must primarily focus on the broad goals
and policies of the organization rather than the day-to-day operations of the enterprise. An individual will not
be deemed an exccutive under the statute simply because they have an executive title or because they "direct"
the enterprise as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude in
discretionary decision making" and receive only "general supervision or direction from higher level executives,
the board of directors, or stockholders of the organization." 7d.



s

Page 6

The petitioner has not established that the beneficiary's position is elevated within a complex organizational
hierarchy, At the time of filing the petition, the petitioner was the beneficiary's sole employee. An
organizational structure with only one full-time employee does not meet the requirement of a complex
organizational hierarchy required to support an executive-level position.

Counsel for the petitioner stated in response to the RFE that the beneficiary employed "contract laborers," but
due to the high turnover, their "earning were less than $600" and therefore did not reach IRS's standard
requirement for filing IRS Form 1099. Without documentary evidence to support the claim, the assertions of
counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not constitute
evidence. Matter of Obaighena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA
1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

OCn appeal, counsel for the petitioner states that since the filing date of the petition, the petitioner has hired a full-
time assistant manager and a part-time cashier to relive the beneficiary of non-qualifying functions. The
petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition may not
be approved based on speculation of future eligibility or after the petitioner or beneficiary becomes eligible
under a new set of facts. See Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm't. 1978); Muatter of
Katighak, 14 1&N Dec. 45, 49 (Comm'r. 1971). The AAO concurs with the director's determination that the
petitioner has not grown to the point where the beneficiary is primarily engaged in managerial or executive
duties.

In this matter, the proposed position of the beneficiary is “Executive Manager™ of a convenience store as the
sole employee. The petitioner has not demonstrated that the beneficiary, as a personnel manager, will be
primarily supervising a subordinate staff of professional, managerial, or supervisory personnel. See section
101(a)(44)(A)ii) of the Act. The petitioner has not established that it employs a staff that will relieve the
beneficiary from performing non-qualifying duties so that the beneficiary may primarily engage in managerial
duties. Regardless of the beneficiary's position title, the record is not persuasive that the beneficiary will
function at a senior level within an organizational hierarchy. Even though the enterprise is in a preliminary
stage of development, the petitioner is not relieved from meeting the statutory requirements. Based on the
limited documentation furnished, it cannot be found that the beneficiary will be employed primarily in a
qualifying managerial or executive capacity. For this reason, the petition may not be approved.

The AAO notes that a company's size alone, without taking into account the reasonable needs of the
organization, may not be the determining factor in denying a visa to a multinational manager or ¢xecutive, See
§ 101(a)(44)C) of the Act, 8 U.S.C. § 1101(a)(44)(C). In reviewing the relevance of the number of employees
a petitioner has, however, federal courts have generally agreed that USCIS "may properly consider an
organization's small size as one factor in assessing whether its operations are substantial enough to support a
manager." Family Inc. v. U.S. Citizenship and Immigration Services 469 F. 3d 1313, 1316 (9 Cir. 2006) (citing
with approval Republic of Transkei v. INS, 923 T 2d. 175, 178 (D.C. Cir. 1991); Fedin Bros. Co. v. Sava, 905
F.2d 41, 42 (2d Cir. 1990)per curiam); Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d 25, 29 (D.D.C. 2003)).
It is appropnate for USCIS to consider the size of the petitioning company in conjunction with other relevant
factors, such as a company's small personnel size, the absence of employees who would perform the non-
managerial or non-executive operations of the company, or a "shell company"” that does not conduct business in
a regular and continuous manner. See, e.g. Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001).
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At the time of filing the petition, the petitioner was a five year-old company that was in the process of
undergoing an expansion effort into an import/export business. The firm employed the beneficiary as its
Executive Manager with no other employees. The petitioner did not submit evidence that it employed any
subordinate staff members who would perform the actual day-to-day, non-managerial operations of the company
as of the date of filing. Based on the petitioner's representations, it does not appear that the reasonable needs of
the petitioning company might plausibly be met by the services of the beneficiary as Executive Manager with no
other employees. Regardless, the reasonable needs of the petitioner serve only as a factor in evaluating the lack
of staff in the context of reviewing the claimed managerial or executive duties. The petitioner must still
establish that the beneficiary is to be employed in the United States in a primarily managerial or executive
capacity, pursuant to sections 101(a)(44)(A) and (B) or the Act. As discussed above, the petitioner has not
established this essential element of eligibility.

Furthermore, the reasonable needs of the petitioner will not supersede the requirement that the beneficiary be
"primarily" employed in a managerial or executive capacity as required by the statute. See sections
101(a)(44)(A} and (B) of the Act, 8 U.S.C. § 1101(a)(44). The reasonable needs of the petitioner may justify a
beneficiary who allocates 51 percent of his duties to managerial or executive tasks as opposed to 90 percent, but
those needs will not excuse a beneficiary who spends the majority of his time on non-qualifying duties. Again,
an employee who "primarily” performs the tasks necessary to produce a product or to provide services is not
considered to be "primarily" employed in a managerial or executive capacity. See sections 101(a)(44)(A) and
(B) of the Act (requirning that one "primarily" perform the enumerated managerial or executive duties); see also
Matter of Church Scientology Int'l, 19 1&N Dec. 593, 604 (Comm'r. 1988).

On review, the record as presently constituted is not persuasive in demonstrating that the beneficiary has been or
will be employed in a primarily executive capacity. On appeal, counsel for the petitioner asserts that the director
failed to take into account the reasonable needs of the business in light of its expansion efforts. However, 8
C.F.R. § 214 2(DBYvHC) allows the intended United States operation one year within the date of approval of
the petition to support an executive or managerial position. The petitioner's business was established in 2005.
There is no provision in USCIS regulations that allows for an extension of this one-year period. If the business is
not sufficiently operational after one year, the petitioner is ineligible by regulation for an extension. The
petitioner has not reached the point that it can employ the beneficiary in a primarily managerial or executive
position.

The petitioner has not demonstrated that the beneficiary will be primarily supervising a subordinate staff of
professional, managerial, or supervisory personnel. See section 101(a)(44)(A)(ii) of the Act. The petitioner has
not established that it employs a staff that will relieve the beneficiary from performing non-qualifying duties so
that the beneficiary may primarily engage in managerial duties. Regardless of the beneficiary's position title, the
record is not persuasive that the beneficiary will function at a senior level within an organizational hierarchy.
Based on the evidence furnished, it cannot be found that the beneficiary will be employed primarily in a
qualifying executive capacity. For this reason, the petition may not be approved.

While not directly addressed by the director, the minimal documentation of the petitioner's business operations
raises the issue of whether the petitioner is a qualifying organization doing business in the United States.
Specifically, under the regulation at 8 C.F.R. § 214.2()(1)(iiXG)}2) a petitioner must demonstrate that it is
engaged in the regular, systematic, and continuous provision of goods or services and does not represent the
mere presence of an agent or office in the United States. For this additional reason, the appeal must be
dismissed and the petition denied.
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A related issue is whether the petitioner has established that it has secured sufficient physical premises to house
the new office. The petitioner has submitted a copy of its lease. In this matter, the petitioner has not described
its anticipated space requirements for its import business and the lease in question does not specify the amount
or type of space secured. Based on the insufficiency of the information furnished, it cannot be concluded that
the petitioner has secured sufficient space to house the new office. For this additional reason, the petition may
not be approved.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) ("On appeal from
or review of the initial decision, the agency has all the powers which it would have in making the initial decision
except as it may limit the issues on notice or by rule."); see also, Janka v. U.S. Dept. of Transp., NISB, 925 F.2d
1147, 1149 (9th Cir. 1991). The AAQO’s de novo authority has been long recognized by the federal courts. See,
e.g. Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).

ORDER: The appeal is dismissed.



