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PETITION:  Petition for a Nonimmigrant Worker under Section 101(a)(15)(L) of the Immigration and
Nationality Act, 8 U.S.C. § 1101(a)(15)(L)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised
that any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Please be aware that 8 C.F.R. § 103.5(a)(1){i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Perry Rhew
Chief, Administrative Appeals Office

WWw.Hscis.gov
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DISCUSSION: The Director, California Service Center, denied the petition for a nonimmigrant visa. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily
dismissed.

The petitioner filed this nonimmigrant petition seeking to extend the beneficiary's employment as an 1-1A
nonimmigrant intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15)L). The petitioner, a California corporation, provides software and
consulting services. It claims to be a subsidiary of ArqCOM S.A. de C.V., located in Tijuana, B.C. Mexico.
The petitioner is seeking to employ the beneficiary as its Director/President for an additional period of one
year.

'The director denied the petition on February 10, 2010, concluding that the petitioner failed to establish that
the beneficiary would be employed in a primarily managerial or executive capacity. In denying the petition,
the director observed that the organizational structure provided supports a conclusion that the beneficiary
would be assisting with non-supervisory duties. Additionally the director found that the petitioner’s
description of the beneficiary’s daily job duties is more indicative of an employee who is performing the
necessary tasks to provide a service or produce a product.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. The petitioner submits a brief in support of the appeal.

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101{a)(15)L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within three years preceding the beneficiary’s application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity.

Regulations at 8 C.F.R. § 103.3(a)(1)(v) state, in pertinent part:

An officer to whom an appeal is taken shall summarily dismiss any appeal when the
party concerned fails to identify specifically any erroneous conclusion of law or
statement of fact for the appeal.

Upon review, the AAO concurs with the director’s decision and affirms the denial of the petition. The
petitioner has not identified an erroneous conclusion of law or statement of fact on the part of the director as
a basis for the appeal.

Counsel states that the petition should be granted because there have not been any factual changes since the
approval of the original L-1 petition. Counsel asserts that Citizenship and Immigration Services (USCIS)
failed to "specifically elucidate" how the prior adjudications was in error. Counsel cites Omni Packaging,
Inc. v. INS, 733 F. Supp. 500 (D.C.P.R. 1990) for the proposition that denial of a third preference
classification on the same record as an L-1 visa and extension that were approved is an abuse of discretion
without specific elucidation stating why the previous approvals were in error. Counsel fails to note that the
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court in Omni Packaging revisited the issue and later determined that the Immigration and Naturalization
Service had properly denied the immigrant petition and that it was not estopped from finding that the alien
was not a manager or executive after having determined that he was a manager or executive for purposes of
issuing an L-1 visa. See Omni Packaging, Inc. v. INS, 930 F. Supp. 28 (D.C.P.R. 1996).

Prior approvals do not preclude USCIS from denying an extension of the original visa based on reassessment
of the petitioner’s or beneficiary's qualifications. Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 2004
WL 1240482 (5th Cir. 2004). The mere fact that USCIS, by mistake or oversight, approved a visa petition
on one occasion does not create an automatic entitlement to the approval of a subsequent petition for renewal
of that visa. Royal Siam Corp. v. Chertoff, 484 F.3d 139, 148 (1st Cir 2007); see also Matier of Church
Scientology Int'l, 19 1&N Dec. 593, 597 (Comm'r. 1988).

Fach nonimmigrant petition filing is a separate proceeding with a separate record of proceeding and a
separate burden of proof. See 8 C.F.R. § 103.8(d). In making a determination of statutory eligibility, USCIS
is limited to the information contained in that individual record of proceeding. See 8 CF.R. §
103.2(b)(16)(1). The director reviewed the record of proceeding and concluded that the petitioner was
ineligible for an extension of the nonimmigrant visa petition's validity based on the petitioner's failure to
submit evidence that satisfies the regulatory criteria. In the denial of the petition, the director clearly
articulated the objective statutory and regulatory requirements and applied them to the case at hand. Despite
any number of previously approved petitions, USCIS does not have any authority to confer an immigration
benefit when the petitioner fails to meet its burden of proof in a subsequent petition. See section 291 of the
Act.

The petitioner was incorrect in stating that the director was precluded as a matter of law from denying the
petition because a prior L-1 petition was approved for the same beneficiary with the same petitioner. The
petitioner, therefore, failed to identify an erroneous conclusion of law made by the director in the denial.

Furthermore, the petitioner failed to identify any erroneous statement of fact or conclusion of law regarding
the director’s basis for the denial that: (1)} with the petitioner’s organizational structure provided, the
beneficiary would be assisting with non-supervisory duties, and (2) the petitioner’s description of the
beneficiary’s daily job duties are indicative of an employee who is performing the necessary tasks to provide
a service or produce a product. The record supports the director's findings in that the beneficiary will engage
in non-qualifying duties to include conducting general administrative affairs, engaging in market research
and analysis, and directing and coordinating prometion of services. Additionally, the State quarterly wage
report supports a finding that the employees listed on the organizational chart only provide services on a part-
time basis and therefore would not relieve the beneficiary of non-qualifying duties on a regular basis.

Inasmuch as the petitioner has not identified specifically an erroneous conclusion of law or statement of fact
as a basis for the appeal, the appeal must be summarily dismissed. 8 C.F.R. § 103.3(a)(1)(v).

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, the petitioner has not met that burden.

ORDER: The appeal is summarily dismissed.



