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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected as untimely
filed. The AAO will return the matter to the director for consideration as a motion to reopen and reconsider.

The petitioner filed the nonimmigrant petition seeking to classify the beneficiary under section 101(a)(15)(L)
of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L) as an intracompany transferee
employed in a managerial or executive capacity. The petitioner, a California limited liability company, states
that it operates a production company. It claims to be a subsidiary of_located in -
Georgia. The petitioner seeks to employ the beneficiary as the director of business development for its new
office in the United States for a period of one year.

The director denied the petition concluding that the petitioner failed to establish: (1) that the beneficiary has
been employed by the foreign entity in a primarily managerial or executive capacity; and (2) that it has
secured sufficient physical premises to house the new office in the United States.

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the affected party
must file the complete appeal with the office where the unfavorable decision was made within 30 days after
service of the unfavorable decision. If the decision was mailed, the appeal must be filed within 33 days. See 8
C.FR. § 103.5a(b).

The regulation at 8 C.F.R. § 103.3(a)(2) requires an affected party to file the complete appeal within 30 days
after service of the decision, or, in accordance with 8 C.F.R. § 103.5a(b), within 33 days if the decision was
served by mail.

The regulation at 8 C.F.R. § 103.2(a)(7)(i) provides:

An application received in a USCIS office shall be stamped to show the time and date of
actual receipt and, unless otherwise specified in part 204 or part 245a of this chapter shall be
regarded as properly filed when so stamped, if it is signed and executed and the required
filing fee or a waiver of the filing fee is granted. An application or petition which is not
properly signed or is submitted with the wrong filing fee shall be rejected as improperly filed.
Rejected applications and petitions, and ones in which the check or other financial instrument
used to pay the filing fee is subsequently returned as non-payable will not retain a filing date.

The record indicates that director issued the adverse decision on August 18, 2011. The record shows that the
Form I-290B, Notice of Appeal or Motion, was initially stamped by the service center as received on
September 8, 2011. However, this filing date was canceled because the petitioner failed to submit a check
for the $630 filing fee or submitted a check for the incorrect amount. The service center rejected and returned
the petitioner's appeal. The petitioner resubmitted the Form I-290B with the correct filing fee on September
28, 2011, and the appeal is considered properly filed as of that date, 41 days after the director's decision was
issued.
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Neither the Act nor the pertinent regulations grant the AAQO authority to extend the 33-day time limit for
filing an appeal. Thus, the appeal was not timely filed and must be rejected on these grounds pursuant to 8
C.F.R. § 103.3(a)(2)(v)(B)(1).

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the requirements of a
motion to reopen or a motion to reconsider, the appeal must be treated as a motion, and a decision must be
made on the merits of the case. The official having jurisdiction over a motion is the official who made the
last decision in the proceeding, in this case the Director of the California Service Center. See 8 C.F.R.

§ 103.5(a)(1)(ii).

The matter will therefore be returned to the director. If the director determines that the late appeal meets the
requirements of a motion, the motion shall be granted and a new decision will be issued.

As the appeal was untimely filed, the appeal must be rejected.

ORDER: The appeal is rejected.



