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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition on May 17, 2011, seeking to classify the beneficiary as an L-
A nonimmigrant intracompany transteree pursuant to section 101(a)(15)(L) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101{a)(15)L). The petitioner, a California corporation established on
March 4, 2010, engages in import and export of wholesale garments and business apparel. It claims to be a

subsidiary of [ R, oct=d i I Thc petitioner seeks to

employ the beneficiary as the president and chief executive officer for an initial period of three years.

The director demed the petition, concluding that the petitioner failed to establish that the beneficiary would be
employed in a primarily managerial or executive capacity. In the denial, the director concluded that the
heneficiary would be assisting with the day-to-day non-supervisory duties of the business. The director
further observed that the petitioner failed to provide any information regarding the job duties and education
levels of the beneficiary’s subordinates.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal, the petitioner asserts that it the beneficiary will be
employed in a primarily executive position. The petitioner submits a letter and additional evidence in support
of the appeal.

I. The Law

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)15)(L.) of the Act. Specifically, a qualifying organization must have employed the
bencficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
conilnuous year within three years preceding the beneficiary's application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his
or her services o the same employer or a subsidiary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity.

The regulation at 8 CFR. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be
accompanied by:

(n Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of this section.

{11) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.
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{111 Evidence that the atien has at least one contimuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition,

(iv) Evidence that the alien's prior year of employment abroad was in a position that was
managerial, executive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended
services in the United States; tiowever, the work i e United States meed mot be the
same work which the alien performed abroad.

Sectiont 101(a)44)}A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity” as an
assignment within an organization in which the employee primarily:

(i) manages the organization, or a department, subdivision, function, or compoenent of
the organization;

{1i) supervises and controls the work of other supervisory, professional, or managerial
cmployees, or manages an essential function within the organization, or a department
or subdivision of the organization;

(i) 1f another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as other personnel actions (such as
promotion and leave authorization), or if no other employee is directly supervised,
functions at a senior level within the organizational hierarchy or with respect to the
function managed; and

{iv) excrcises discretion over the day-to-day operations of the activity or function for
which the employee has authority. A first-line supervisor is not considered to be
acting in a managerial capacity merely by virtue of the supervisor's supervisory
duties unless the employees supervised are professional.

Section 101(a)(443(B) of the Act, 8 U.S.C. § 1101(a)(44)}B). defines the term "executive capacity” as an
assigntient within an organization in which the employee primarily:

(i) directs the management of the organization or a major component or function of the
orgamzation;

(ii) establishes the goals and policies of the organization, component, or function;

(iin exercises wide latitude in discretionary decision-making; and
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(iv) receives only general supervision or direction from higher-level executives, the board
of directors, or stockholders of the organization.

IL The Issue on Appeal

The sole issue addressed by the director is whether the petitioner established that the beneficiary will be
cmployed in the United States in a primarily managerial or executive capacity.

The petitioner filed the Form [-129, Petition for a Nonimmigrant Worker, on September 29, 2008. In a letter
dated September 5, 2008, the petitioner described the beneficiary's proposed duties as president and CEO as
“handling the complete management logistics, distribution and technical support management at our Los
Angeles Office.” The petitioner provided the following list of duties for the beneficiary:

1. Set guidelines for quality management, technical support management, and attend trade
shows.
Supervising a team of [sic] that provide technical support to import/export projects and

1

clothing wholcsale operations.

3. Supervising a team of top management personnel who run the day-to-day operations at Corp.
in the United States.

4. Providing management directives for other management perscnnel to stay ahead in the
clothing wholesale business.

5. Manage finance operations, Personnel and Human Resources development policies.
Report back to the parent company in China.

7. Idenufy potential trading deals.

The petitioner stated on Form [-129 that it currently has a staffing level of four employees. The petitioner
provided a current and proposed organizational chart listing the following employees and their positions: 1)

B i b soles department; I " thc accounting/finance department; 3
- in the warehouse department; and 4) | 2'so in the warehouse department. The

petitioner indicated that it expects to hire an employee for the administrative department in 2011, two more
employees for the sales department in 2011 and 2012, and two more employees for the warehouse department
in 2011 and 2012. According to the organizational chart, the beneficiary will directly supervise all
employees. The beneficiary will also report directly to the Board of Directors of the petitioner and the foreign
entity. The petitioner submitted its Form 941, Employer’s Quarterly Federal Tax Return, for the first quarter
of 2011, confirming that the petitioner employed the above four employees as of March 31, 2011,

The director issued a request for evidence ("RFE") on May 26, 2011, in which she instructed the petitioner to
submit, inter alia, a more detajled description of the beneficiary's duties in the United States, to include the
percentage of time spent to perform the duties. The petitioner responded to the RFE with the following:

I. Supervising a team of [sic] that provide technical support to import/export projects and
clothing wholesale operations (5%).
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[R]

Supervising a team of top management personnel who run the day-to-day operations at Corp.

in the United States (15%).

3. Providing management directives for other management personnel to stay ahead in the
clothing wholesale business (10%).

4. Manage finance operations, Personnel and Human Resources development policies (25%).

5. Report back to the parent company in China (10%).

6. ldentify potential trading deals (209%).

7. Set guidelines for quatity management, technical support management, and attend trade

shows (15%).

The director denied the petition on June 22, 2011, concluding that the petitioner failed to establish that the
beneficiary would be employed in a primarily managerial or executive capacity. The director concluded that
the petitioner did not have an organizational structure sufficient to elevate the beneficiary to a supervisory
position that is higher than a first-line supervisor of non-professional employees. The director noted that the
beneficiary’s described duties were not detailed enough and restated many of the elements of the definitions
of managerial and executive capacity. The director also noted that the petitioner failed to provide evidence
establishing the job duties and education levels of the beneficiary’s subordinates.

On appeal, the petitioner asserts that the beneficiary is employed in an executive or managerial capacity. The

petitioner asserts it hired as its manager in March 2011 “to oversee the daily
operations, so [the beneficiary] can focus on the macro level decision making and executive duties.” The
is “a qualified professional and possessed sufficient experience to act

as the Company’s operation supervisor and manager.” The petitioner provides amended information about its

petitioner asserts that

four employees and their position duties, as foltows:

Job Description: Oversees all aspects of operations within the company, periodically reports
to the president. Responsible for maintaining a smooth flow of work between different
personals [sic|, and to assure that the company stays on schedule with regard to sales goals
and meets or exceeds the goals set by the president.

Warehouse Mﬂnager:_

Job Description: Maintains receiving, warehousing, and distribution operations by initiating,
coordinating, and enforcing program, operational, and personnel policies and procedures;
safeguards warchouse operations and contents, . .

Warehouse Staff: -

Job Description: Deliver the goods and merchandise to the correct destinations at right time,
and handle the goods and materials in an efficient manner,
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priver: I

Job Descripuion: Pick up purchased inventories and deliver merchandises to customers at [sic]

a umely manner.

To support the appeal. the petitoner submits: 1) the resumes of
and _2) the petitioner’s Profit & Loss statement from March through August 2011 showing

for the period ending on August 21, 201 1.

Upon review of the petition and the evidence, and for the reasons discussed herein, the petitioner failed to
establish that the beneficiary will be employed in a primarily executive or managerial capacity,

When cxamining the executive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner’s description of the job duties. See 8 C.F.R. § 214.2(1)(3)(i1). The petitioner's description of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are
either in an executive or managerial capacity. /d.

In the instant matter, the petitioner has described the beneficiary's proposed position in very broad terms,
noting his duty to "jprovide} management directives for other management personnel to stay ahead in the
clothing wholesale business™; “[m]anage finance operations, Personnel and Human Resources development
policies: and “fslet guidelines for quality management, technical support management.” As noted by the
director, these dutics merely paraphrase the statutory definition of managerial and executive capacity. See
sections 101(a)44) A), (B) of the Act. Conclusory assertions regarding the beneficiary's employment
capacity are not sufficient. Merely repeating the language of the statute or regulations does not satisfy the
petitioner’s burden of proof. Fedin Bros. Co., Lid. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd.
905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.).

When instructed by the director to provide a more detailed description of the beneficiary's duties in the United
States, the petitioner responded by merely attaching percentages of time to the same previously listed duties
that the director had already advised was insufficient. The petitioner failed to provide any new details or
information regarding the beneficiary’s actual daily duties in the United States. The petitioner’s response (o
the RFE fails to fully comply with the director’s request.

The regulation states that the petitioner shall submit additional evidence as the director, in his or her
discretion, may deem necessary. The purpose of the request for evidence is to elicit further information that
clarifies whether eligibility for the benefit sought has been established, as of the time the petition is filed. See
8 C.FR. §§ 103.2(b)(8) and (t2). The failure to submit requested evidence that precludes a material line of
inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

The beneficiary’s job duties are too broad and unspecific to give a clear understanding of the beneficiary’s
daily duties. Reciting the beneficiary’s vague job responsibilities or broadly-cast business objectives is not
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sufficient; the regulations require a detailed description of the beneficiary’s daily job duties. The petitioner
failed to provide any detail or explanation of the beneficiary's activities in the course of his daily routine.
The actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co., Lid. v. Sava,
724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir. 1990).

Moreover, some of the beneficiary’s listed job duties are not credible or do not appear to be relevant to the
petitioner’s actual business in the United States. For example, the petitioner repeatedly asserted that the
beneficiary will be “supervising a team of top management personnel” but the petitioner’s organizational
chart failed to identify any subordinate employee in a managerial position in the United States.

Beyond the required description of the job duties, USCIS reviews the totality of the record when examining
the claimed managerial or executive capacity of a beneficiary, including the petitioner's organizational
structure, the duties of the beneficiary's subordinate employees, the nature of the petitioner's business, and any
other factors that will contribute to a complete understanding of a beneficiary's actual duties and role in a
business, The petitioner's evidence must demonstrate that the petitioner has a sufficient organizational
structure and/or level of staffing to relieve the beneficiary from performing the daily functions of the U.S.
operations and to support the beneficiary in a primarily executive or managerial capacity.

The definitions of executive and managerial capacity have two parts. First, the petitioner must show that the
beneficiary performs the high level responsibilities that are specified in the definitions. Second, the petitioner
must prove that the beneficiary primarily performs these specified responsibilities and does not spend a
majority of his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 T".2d 1533 (Table),
1991 WL 144470 (9th Cir. July 30, 1991).

The petitioner provided inconsistent descriptions of its organizational structure and staffing. A comparison of
the initial documentation with the petitioner’s response on appeal reflects inconsistent descriptions of the
position titles and the level of authority of the beneficiary’s subordinates. With the initial petition, the
petitioner submitted an organizational chart depicting all four employees — a sales employee, an
accounting/finance employee, and two warehouse employees - as directly reporting to the beneficiary.
Howcver, on appeal, the petitioner significantly changed the position duties of its subordinate employees. In
particular, the petitioner deleted the sales position, added a driver position, and added two new levels of
management 1o include a “General Manager™ position and a “Warehouse Manager™ position. The petitioner
now asserts that _ previously depicted as in the accounting/finance department, is ils
“General Manager” and that she “[o]versees all aspects of operations within the company.” The petitioner
also asserts that | BB previously one of two employees in the warehouse depactment, is its
“Warchouse Manager” and that she manages the receiving, warehousing, and distribution operations.

The petitioner provided no explanation for the significant changes made to its organizational structure. The
AAO will not consider the petitioner’s amended organizational structure, offered for the first time on appeal.
On appeal, a petitioner cannot make significant changes to its organizational hierarchy or to the job
responsibilitics of the beneficiary’s subordinates. The petitioner must establish that the position offered to the
beneficiary when the petition was filed merits classification as a managerial or executive position. Matter of
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Michelin Tire Corp.. 17 I&N Dec. 248, 249 (Reg. Comm'r [978). A petitioner may not make material changes
to a petition in an ¢ffort to make a deficient petition conform to USCIS requirements. See Matter of Izummi,
22 1&N Dec. 169, 176 (Assoc. Comm’r 1998),

Al the time of filing, the petitioner employed one employee in its sales department, one employee in its
accounting/finance department, and two employees in its warchouse department, all of whom reported
directly to the beneficiary. The petitioner failed to specify what specific positions each employee held and
what their specific job duties were at the time of filing. From the organizational structure as initially depicted,
the petitioner failed to cstablish that the beneficiary will be relieved from primarily performing the non-
qualifying, daily tasks of the U.S. operations. As noted by the director, it appears the beneficiary will be no
more than a first-line supervisor of non-professional employees.

The statutory definition of "managerial capacity” allows for both "personnel managers” and a "function
managers.” See section 101(a)(44)(AX1) and (i1) of the Act, 8 U.S.C. § 1101(a)44){AXi) and (ii). Personnel
managers are required to primarily supervise and control the work of other supervisory, professional, or
managerial employees. Contrary to the common understanding of the word "manager,” the statute plainly
states that a "first line supervisor 1s not considered to be acting in a managerial capacity merely by virtue of
the supervisor's supervisory duties unless the employees supervised are professional.”  Section
LOL @) (34X A)iv) of the Act: 8 C.E.R. § 214.2(DGID(BX(2).

In evaluating whether the beneficiary manages professional employees, the AAO must evaluate whether the
subordinate positions require a baccalaureate degree as a minimum for entry into the field of endeavor.
Section 101(a)32) of the Act, 8 U.S.C. § 1101(a)(32), states that "[t]he term profession shall include but not
be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or secondary
schools, colleges, academics, or seminaries.” The term "profession” contemplates knowledge or learning, not
merely skill, of an advanced type in a given field gained by a prolonged course of specialized instruction and
study of at least baccalaureate level, which is a realistic prerequisite 1o entry into the particular field of
endeavor. Matter of Sea, 19 1&N Dec. 817 (Comm. 1988); Matter of Ling, 13 I&N Dec. 35 (R.C. 1968);
Marter of Shin, 11 [&N Dec. 686 (D.D. 1966). Therefore, the AAQ must focus on the level of education
required by the position, rather than the degree held by a subordinate employee. The possession of a
bachelor's degree by a subordinate employee does not automatically lead to the conclusion that an employee
is employed in a professional capacity as that term is defined above.

The AAQ is not persuaded by the peritioner’s assertion on appeal that the beneficiary’s subordinate
employecs are professionals. As discussed above, the petitioner’s assertion on appeal that
is its “General Manager” and thal_is its “Warehouse Manager” is inconsistent with the record of
proceeding, and therefore i1s not considered credible. The petitioner failed to present credible, objective
documentary evidence establishing that employees who work in unspecified positions within the
accounting/finance department and warehouse department can be considered “professionals” as contemplated
by Section 101(a)(32) of the Act, 8 U.S.C. § 1101(ay32). While the resumes for || NN =<
suggest that both individuals possess educational degrees of a bachelor’s or above, the AAO
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must focus on the fevel of education required by the position, not on the actual degree held by the subordinate
employee.

The AAQ does not doubt that the beneficiary will have the appropriate level of authority over the petitioner’s
business as its president and CEQ. However, the petitioner failed to meet its burden of proof in establishing
that the beneficiary will primarily be engaged in managerial or executive duties, rather than primarily
performing the majority of his time on non-qualifying, day-to-day functions. Overall, the vague job
description provided for the beneficiary, considered in fight of the petitioner's organizational structure at the
time of filing, prohibits a determination that the beneficiary would be primarily employed in a managerial or
executive position. Accordingly, the appeal will be dismissed.

An employee who “primarily” performs the tasks necessary to produce a product or to provide services is not
considered to be “primarily” employed in a managerial or executive capacity. See sections 101(a)(44)A) and
(B) of the Act (requiring that one “primarily”” perform the enumerated managerial or executive duties); see
also Matter of Church Scientology Inm’l., 19 1&N Dec. 593, 604 (Comm'r 1988); Champion World, Inc. v.
INS. 940 F.2d 1533,

The petition will be denied and the appeal dismissed for the above stated reasons, [In visa petition
procecdings. the burden of proving eligibility for the benefit sought remains entirely with the petitioner.

Section 291 of the Act, 8 U.5.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



