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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonimmigrant visa. The
matter is now before the Administrative Appeals Office {AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-1A nonimmigrant
intracompany transferce pursuant to section 101(a)(15)L) of the Immigration and Nationality Act (the Act), 8
US.C. § 1101 (15)L). The petitioner. a Virginia corporation, states that it operaies a specialty foods
husiness. The petitioner claims to be a subsidiary of NG (o in Antalya, Turkey.
The petitioner seeks to employ the beneficiary as the Executive Director of its new office in the United States
for a period of one year.

The director denied the petition on July 20, 2011, concluding that the petitioner failed to establish: (1} that the
U.S. and foreign entities have a qualifying relationship; (2) that it has secured sufficient physical premises to
house the new office; and (3) that the new U.S. company would support a managerial or executive position
within one year of the approval of the petition. The director further observed that the petitioner failed to
provide evidence of that the beneficiary was employed by the forcign employer for one year within the last
three years prior to filing the petition.

The pedtioner subsequently filed an appeal.  The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. The petitioner submits a brief and additional evidence in

support of the appeal.

1. The Law

To establish ¢ligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria outlined
n section 101 I5)(L) of the Act. Specifically, a qualifying organization must have employed the beneficiary in
a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one continuous year
within three years preceding the beneficiry’s application for admission into the United States. In addition, the
beneficiary must seek o enter the United States temporarily to continue rendering his or her services to the same

employer or a subsidiary or affiliate thereof 1n a managerial, executive, or specialized knowledge capacity.

The regulation at 8 C.FR. § 214.2{D{3) states that an individual petition filed on Form I1-129 shall be

accompanied by:

(0 Lvidence that the petitioner and the organization which employed or will employ the
alicn are qualifying organizations as defined in paragraph (1) 1)(iiXG) of this section.

(i) Evidence that the alien will be employed in an executive. managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(1)  Evidence that the alien has at least one continuous year of full-time employment abroad
with a quahtying organization within the three years preceding the filing of the petition.

{iv) Evidence that the alien’s prior year of employment abroad was in a position that was
managerial. executive or involved specialized knowledge and that the alien’s prior
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education, training, and cmployment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the
same work which the alicn performed abroad.

The regulation at 8 CF.R. § 214.2(1)3)v) further provides that if the petition indicates that the beneficiary is
coming (o the United States as a manager or executive to open or 1o be employed in a new office in the United
States, the petitioner shall submit evidence that:

(A) Sufficient physical premises to house the new office have been secured;

(B) The beneficiary has been employed for on¢ continuous year in the three year period
preceding the filing of the petition in an executive or managerial capacity and that the
proposed employment involved exccutive of managerial authority over the new
operation: and

() The intended United States operation, within one year of the approval of the petition,
will support an executive or managerial position as defined in paragraphs (D)(1)(ii)(B)
or (') of this section. supported by information regarding:

(1) The proposed nature of the office describing the scope of the entity, its
organizational structure, and its financial goals;

(2) The size of the United States investment and the financial ability of the
foreign entity to remunerate the beneficiary and to commence doing business
in the United States: and

{3 The organizational structure of the foreign entity.
Il.  The Issues on Appeal
A. Qualifying Relationship

The first issue on appeal is whether the petitioner has established that it has a qualifying relationship with the
beneficiary's last forecign employer. To establish a "qualifying relationship” under the Act and the regulations, the
petitioner must show that the beneficiary's foreign employer and the proposed U.S. employer are the same
employer (i.¢. on¢ entity with “branch” offices), or related as a "parent and subsidiary” or as "affiliates.” See
generally section 101(ay 15) L) of the Act; 8 C.F.R. § 214.2(1).

The pertinent regulations at & C.F.R. § 214.2(1)(t)(ii) define the term "qualifying organization” and related terms
as follows:

(G) Qualifving organization means a United States or foreign firm, corporation, or other
fegal entity which:



(h Mecets exactly onc of the qualifying relationships specified in the
definitions of a parent, branch, affiliate or subsidiary specified in
paragraph (D(1)(11) of this section;

(2 Is or will be doing business (engaging in international tade is not
required) as an employer in the United States and in at least one other
country directly or through a parent, branch, affiliate or subsidiary for the
duration of the alien's stay in the United States as an intracompany

transieree|.]

(h Parent means a firm, corporation, or other Icgal entity which has subsidiaries.

(K) Subsidiary means a firm, corporation, or other legal entity of which a parent owns,
directly or indirectly, more than half of the entity and controls the entity: or owns,
directly or indirectly, half of the entity and controls the entity: or owns, directly or
indirectly. 50 pereent of a 50-50 joint venture and has equal control and veto power
over the entity: or owns, directly or indirectly, less than half of the entity. but in fact

controls the entity.

(L) Affiliate means

1) One of two subsidiaries both of which are owned and controlled by the
same parent or individual, or

(2} One of two legal entities owned and controlled by the same group of
individuals, each individual owning and controlling approximately the
same share or proportion of each entity.

On the L. Classification Supplement to Form 1-129, the petitioner indicated that it is a subsidiary of ||| | | | | | ENE
B boncficiary’s claimed employer in Turkey since 2006, It described the company ownership and
managerial control of cach company as follows: "U.S. is a fully owned and financed subsidiary."

The petitioner submitted a certified translation for the Articles of Corporation for _
B oo that the company had three founders: [ RGN ¢ |

B Thc petitioner also submitted a certified translation of adocument labeled "Certificate of Organize

Fairs in Stateside” for [ ||| - pctitioner's initial evidence also included an activity report
registration certificate, and tax documents for a company called

I I The AAO notes that the organizational

chart submitted to document the beneficiary's position within the foreign entity’s hierarchy is labeled || 8 IR




Rescarch & Development Limited Company Organizational Chart," which appears to be a separate legal entity
from the foretgn employer named on the Form [-129.

The petitioner did not provide evidence of ownership for this second Turkish company, nor describe its
relationship to the bencficiary, the petitioner, or the beneficiary's claimed foreign employer. However, most of
the supporting cvidence submitted to establish that the foreign emplover is doing business related to this entity

and not to the stated foreign employer, Moreover, the petitioner provided evidence that it
received a wire transfer in the amount of $15,300 from on July 22, 2010,

presumably as evidence of the size of the investment in the United States company pursuant o 8 CF.R.
§ 214 2(H3NvHCNR2Y.

The petitioner also submitted its Certificate of Organization from the Commonwealth of Virginia State
Corporation Commission indicating that it was established on July 16, 2010, as well as a copy of its Articles of
Organization.

The director issued a request for additional evidence ("RFE") on October 18, 2010. The director requested inter
alia evidence of the ownership and control of the United States entity.

In a letter dated January (1. 2011, the petitioner stated that "both the Turkish entity and the U.S. entily are owned
by the same three partners.” The petittoner appears to claim that an affiliate relationship exists between the
foreign employer and the U.S. entity, as counsel previously stated, "both the Turkish entity and the U.S. entity are
owned by the same threc partners that have formed limited liability companies in both countries.” [n addition to
the documents submitted with the nitial petition, the petitioner submitted a certified translation of a "Partnership

Document” for " ' The document lists the shareholders and the number of shares held as

follows:

33.0
34.0
330

The petitioner also submitted a copy of its operating agreement signed on July 17. 2010. Exhibit A at page 15 of
the Operating Agreement provides the following list of members and membership interests for

33.0%
33.0%

[n a decision dated July 20, 2010, the director determined that the petitioner failed 1o establish the claimed
subsidiary relationship between the U.S. and foreign entities. In reaching this conclusion, the director observed
that the companies are not owned by the same group of individuals, with each individual owning and controlling
approximaltely the same share or proportion of each entity.
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On appeal, the petitioner states that regardless of whether the entities are related as parent-subsidiary or affiliates,
both are qualifying relationships for L-1 purposes.

Upon review, the petitioner has not established that it has a qualifying relationship with the foreign entity, and
thus the appeal will be dismissed.

The regulation and precedent case law confirm that ownership and control are the factors that must be examined
in determining whether a qualifying relationship exists between United States and foreign entities for purposes of
this visa classificanon.  Matter of Church Scientology International, 19 1&N Dec. 593 (BIA 1988); see also
Matter of Stemens Medical Systems. fnc., 19 I&N Dec. 362 (BIA 1986); Maiter of Hughes, 18 1&N Dec. 289
(Comm’r 1982). In the context of this visa petition, ownership refers to the direct or indirect legal right of
possession of the assets of an entity with full power and authority to control; control means the direct or indirect
legal right and authority to direct the establishment, management, and operations of an entity. Matter of Church
Seientology International, 19 1&N Dec. at 595.

The petitioning company is owned by four individuals, and no one individual owns a majority interest in the

company. The beneficiary's toreign cmployer is directly owned by three individuals: || |  E I
-[md_ Despite the fact that the same three individuals have ownership interests in the

petitioner and ownership interest i the beneficiary's claimed foreign employer, USCIS has never accepted a
combination of individual sharcholders as a single enfity, so that the group may claim majority ownership, unless
the group members have been shown to be legally bound together as a unit within the company by voting
agreements or proxies. Here, the petitioner has submitted no evidence that these three shareholders are bound
together as a unit, and has not otherwise established that the companies are owned and controlled by the same
group of individuals, cach individual owning and controlling approximately the same share or proportion of each
entity.

To establish eligibility, it must be shown that the foreign employer and the petitioning entity share common
ownership and control. Controi may be "de jure” by reason of ownership of 51 percent of outstanding stocks of
the other entity or it may be "de facto” by reason of control of voting shares through partial ownership and
possession of proxy votes. Marter of Hughes, 18 T&N Dec. 289 (Comm’r 1982). 1If one individual owns a
majorily intcrest in a petitioner and a foreign entity, and controls those companies, then the companies will be
deemed to be affifiates under the definition even if there are multiple owners.

In this case, the U.S. entity is owned by four individuals, only three of which also bave an ownership interest in
the foreign entity. Ahsent documentary evidence such as voling proxies or agreements to vote in concert 80 as to
cstablish a controlling interest, the petitioner has not established that the same legal entity or individuals control
both entitics. Here, the petitioner has not submitied any evidence of control of the foreign entity.

A petitioning company must disclose all agreements relating to the voting of shares, the distribution of profit,
the management and direction of the subsidiary, or any other factor affecting actual control of the entity.
Matter of Siemens Medical Systems, Inc., 19 1&N Dec. 362 (BIA 1986). Going on record without supporting
documentary cvidence 1s not sufficient for purposes of meeting the burden of proof in these proceedings.
Marnter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998) (citing Matter of Treasure Craft of California, 14
[&N Dec. 190 (Reg. Comm’r 1972)). Therefore, while the petitioner and the beneficiary's claimed foreign



employers may be related in ownership, the petitioner has not submitted evidence to establish that the two
entitics maintain a qualifying retationship as defined at 8 C.F.R.§ 21421 DAy G).

Further. the petitioner has submitted evidence, including an organizational chart purportedly depicting the
beneficiary's last forcign position, related to a different Turkish company than the one with which it is
claiming a qualifying relationship.  As noted above, the petitioner has not provided any explanation for its
submission of an organizational chart and evidence of a wire transfer to the U.S. company from I
" when the petitioner’s claimed foreign employer is_
The submitted Turkish company registrations appear to indicate that these are two separate legal
entities. Accordingly, even if the petitioner had established that it has a qualifying retationship with KNG
I ucstions would remain regarding whether that company is the beneficiary's actual foreign
employer. It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the
petitioner submits competent objective evidence pointing to where the truth lies. Marter of Ho, 19 I&N Dec.
582,591-92 (BIA 1988).

For the foregoing reasons, the appeal will be dismissed.
B. Employment in the United States in a Managerial or Executive Capacity

The second issuce to be addressed is whether the petitioner established that the beneficiary will be employed in
the United States in a managerial or executive capacity.

Section 101(aX4d)A) of the Act. 8 U.S.C. § 1101(a)(44)(A), provides:

The term "managerial capacity” means an assignment within an organization in which the employee
primarily--

(1) manages the organization, or a department, subdivision, function. or
component of the organization;

(i) supervises and controls the work of other supervisory, professional. or
managerial employees, or manages an  esscntial function within the
orgamization, or a department or subdivision of the organization;

(i) il another employee or other employees are directly supervised, has the
authority 1o hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
is directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

(iv) exercises discretion over the day-to-day operations of the activity or function
for which the employee has authority. A first-line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
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supervisor's supervisory duties unless the employees supervised arc
professional.

Section 10H{aX44xB) of the Act, § U.S.C. § 1101(a)44) B}, defines the term "executlive capacity” as an
assignment within an organization in which the employee primarily:

(1) directs the management of the organization or a major component or function of the
organization;
(11) establishes the goals and policies of the organization, component, or function;

(1) cxercises wide latitude in discretionary decision-making; and

{(1v) receives only general supervision or direction from higher-level executives, the board
of directors, or stockholders of the organization.

The one-year "new office” provision is an accommodation for newly established enterprises, provided for by
U.S. Citizenship and Immigration Services (USCIS) regulation, that allows for a more lentent treatment of
managers or executives that arc entering the United States to open a new office. When a new business is first
established and commences operations, the regulations recognize that a designated manager or executive
responsible for setting up operations will be engaged in a variety of low-level activities not normally
performed by employees at the executive or managerial level and that often the full range of managerial
responsibility cannot be performed in that first year. In an accommodation that is more {enient than the strict
language of the statute. the "new office” regulations allow a newly established petitioner one year to develop
to a point that it can support the employment of an alien in a primarily managerial or executive position.

The petitioner filed the Form [-129, Petition for a Nonimmigrant Worker, on July 23, 2010. The petitioner
stated that it operates a specialty foods business for with one employee and estimated gross sales of $260,000,
The petitioner stated the beneficiary will be working as its Executive Director. The petitioner submitted a
translation of an unnamed Turkish company's resolution dated April 2, 2010. The resolutions states that the
beneficiary is given authority to "look for new strategic investment and development opportunitics outside the
country.” Furthermore, the duties include conducting research, making investments, opening new branches,
offices, and estabishing a company "if necessary.”

The director issued a request for additional evidence ("RFE™) on Qctober 18, 2010. The director requested
that the petitioner provide, inter afia: {1) a breakdown of the number of hours devoted to each of the
beneficiary's proposed duties on a weekly basis; (2) the number of proposed employees and wages or salary to
be paid to each; (3} the job titles and dutics with percentage of time dedicated to each duty to be performed by
each employees: and (4) a description of the proposed management and personie! structures of the U.S,
office,

The petitioner previded a job description for the proffered position of General Manager. The petitioner
provided six main duties to be performed by the beneficiary as follows: (13 planning, research, & financials
(14-16 hours a week); (2} settng up new jocations (10-12 hours a week); (3) building pushcarts (4-6 hours a



Page 9

week): (4) employee relations (4-6 hours a week); (5) working in the field (10-12 hours a week); and (6)
purchasing (2-4 hours a week). The petitioner provided additional details regarding the beneficiary's
proposed dutics under each of the subcategones.

The petitioner provided an organizational chart for the Umited States entity showing the beneficiary as the
General Manager. Reporting to the beneficiary was an administrative assistant and two sales associate
positions. The petitioner did not provide the requested job descriptions or wages for the beneficiary's
proposed subordinates.

In licu of a business plan. the petitioner provided a short description of the nature and scope of the company's
intended operations. The company described a three phase operation with the first phase as follows:

The business model lhm_ is operating 1s to open self contained operational units
of Popcorn and Cotton Candy stands in major malls on the East Coast. To date, there are two
opened in Atlanta, GA and one at Potomac Mills Mall in Virginia.

The petitioner further described the beneficiary's duties as President would be to establish goals and policies
as the petitioner seeks markets and venues, establish best practices as the petitioner prepares to franchise, and
have wide decision making authority. The petitioner referred to an attached "business plan, prepared by the
company's CPA firm and supported by the company bank statements.” However, there is no formal business
plan in the record and it does not appear to have been submitted with the petition or in response to the request
for evidence.

The dircctor denicd the petition on July 20, 2010, In denying the petition, the director found that the
petitioner failed to establish that the beneficiary will be employed in a managerial or executive capacity
within one year of approval of the petition. The director observed that the petitioner did not establish that the
new company will grow 1o be of sufficient size to support a managerial or executive position.

On appeal, the petitioner states that there is sufficient evidence on record to establish that the beneficiary will
be employed in a managerial or exccutive level position with one year of approval of the petition. The
petitioner submits a revised organizational chart showing a multi-tiered management structure with sites in
various states.  Counsel states that the petitioner submitted a business plan, in the form of a forecasted
financial statement, in response to the RFE.  The petitioner also submits a business plan including a
management summary with an organization structure and personnel plan in support of the appeal.

Upon review of the petition and the evidence, and for the reasons discussed herein, the petitioner has not
established that the beneficiary will be employed by the United States entity in a managerial or executive
capacity within one ycar.

When examining the exccutive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)3)(ii). The petitioner’s description of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are
either in an executive or managerial capacity. /d. Beyond the required description of the job duties, USCIS
reviews the totality of the record when examining the claimed managerial or executive capacity of a
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beneticiary, including the petitioner’s proposed organizational structure, the duties of the beneficiary's
proposed subordinate employees, the petitioner's timeline for hiring additional staff, the presence of other
employces to relieve the beneficiary from performing operational duties at the end of the first year of
operations, the nature of the petitioner's business, and any other factors that will contribute to a complete
understanding of a beneficiary's actual duties and role in a business. The petitioner's evidence should
demonstrate a realistic expectation that the enterprise will succeed and rapidly expand as it moves away from
the developmental stage to full operations, where there would be an actual need for a manager or executive
who will primarily perform qualifying duties. See generallv, 8 CF.R. § 214.2(1)(3)v).

A number of the bencficiary's job duties submitted in response to the RFE indicate that the beneficiary would
be performing non-managerial functions.  Specifically, duties such as analyzing revenue and expenses to
measure  profitability, visiting malls and shopping centers, applying for siate permits, guiding the
manufacturer in building pushcarts, working at the pushcarts, ordering supplies, ordering machines, and
requesting repairs services are not mapagerial in nature. An employee who “primarily” performs the tasks
necessary to produce a product or 10 provide services is not considered to be “primarily” employed in a
managerial or executive capacity. See sections 101(a)(44)A) and (B) of the Act (requiring that one
“primarily” perform the enumerated managerial or executive duties); see also Matter of Church Scientology
fa’l 19 T&N Dec. 593, 604 (Comm'r [988).

The statutory defmnition of "managerial capacity” allows for both "personnel managers” and "function
managers.” See section 101 (aX(4h(A)) and (11) of the Act, 8 U.S.C. § 1101(a)dH(AX1) and (ii). Personnel
managers are required to primarily supervise and control the work of other supervisory, professional, or
managerial employees. Contrary to the common understanding of the word "manager.” the statute plainly
states that a "first line supervisor i1s not considered to be acting in a managerial capacity merely by virtue of
the supervisor's supervisory duties unless the employees supervised are professional.” Section
101(a)(44) A)iv) of the Act: 8 CFR. § 2142(D(D1)XBX2). If a beneficiary directly supervises other
employecs, the beneficiary must also have the authority to hire and fire those employees, or recommend those
actions, and take other personnel actions. 8§ C.F.R.§ 214.2(0(1)GiWB)(3).

The petitioner indicates that 1t will operate a specialty foods business and that the beneficiary will supervise
one assistant and two sales clerks. In response o the RFE, the petitioner submitted two organizational charts,
one of which showed the beneficiary as head of a multi-tiered management structure with many lower level
employees.  Another c¢hart shows two sales associates and an administrative assistant reporting to the
beneficiary and no other employees. The second organizational showing the beneficiary as head of a more
complex organization than the first, with various professional and managerial level employees reporting to
hin. It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconctle such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-
92 (BIA 1988).

Furthermore, the petitioner has not provided position descriptions for any proposed subordinates such that the
AAQO could determine whether any of them could be considered professional positions. Nor has the petitioner
provided credible evidence of a proposed organizational structure that would be sufficient to elevate the
beneficiary to a supervisory position that is higher than a first-line supervisor of non-professional employees.
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The record dees not establish that the two sales clerks or assistant would hold managerial or supervisory
positions.

The AAO's analysis of this issue is severely restricted by the petitioner's failure to submit an adequate
business plan. As contemplated by the regulations, a comprehensive business plan should contain, at a
minimum, a description of the business, its products and/or services, and its objectives. See Matrer of Ho, 22
[&N Dec. 206. 213 (Assoc, Comm. 1998). Although the precedent relates to the regulatory requirements for
the alien entreprencur immigrant visa classification, Matter of Ho is instructive as to the contents of an
acceptable business plan:

The plan should contain a market analysis, including the names of competing businesses and
their relative strengths and weaknesses, a comparison of the competition's products and
pricing structures, and a description of the target market/prospective customers of the new
commercial enterprise. The plan should list the required permits and licenses obtained. If
applicable, it should describe the manufacturing or production process, the materials required,
and the supply sources. The plan should detail any contracts executed for the supply of
materials and/or the distribution of products. It should discuss the marketing strategy of the
business, including pricing, advertising, and servicing. The plan should set forth the
business's organizational structure and ils personncl's cxperience. It should explain the
business's staffing requirements and contain a timetable for hiring, as well as job descriptions
for all positions. Tt should contain sales, cost, and income projections and detail the bases
therefore. Most importantly, the business plan must be credible.

Id.

[n this matter. a review of the totality of the evidence submitted provides very little information regarding the
number of employees to be hired, the timeline for hiring employees, the financial position of the U.S.
company. the petitioner's anticipated start-up costs and financial objectives for the first year of operations, and
the physical premises secured by the U.S. company. The petitioner's submission of a vague job description
for the benefictary. a bank statement showing $15,264.20 in an account, and a one paragraph business plan,
falls significantly short of meeting its burden to establish that the company will be able to support a primarily
managerial or executive position within a twelve-month peried. The regulations require the petitioner Lo
present a credible picture of where the company will stand in exactly one year, and to provide sufficient
evidence in suppont of its claim that the company will grow to a point where it can support a managerial or
executive position within one year. Going on record withoul supporting documentary evidence is not
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. at
165 (citing Matter of Treasure Craft of California, 141&N Dec. 190 (Reg. Comm'r. 1972)).

Furthermore, the petitioner failed to provide any evidence that it submitted forecasted financial statements in
response to the director's RFE. The director stated in his denial that “it is noted that a review of your
attorney’s letter states that a business plan is being submitted; however, please be advised that no business
plan was submitted.”  On appeal, counsel states that the business plan was “given as forecasted financial
statement.”  Counsel failed to submit a copy of the financial statement on appeal, or otherwise provide
evidence that the statement was in fact submirtted in response to the RFE. Without documentary evidence to
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support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported
assertions of counsel do not constitute evidence., Matter of Obaighena, 19 1&N Dec. 533, 534 (BIA [988);
Muaiter of Laureano, 19 I1&N Dec. | (BIA 1983); Marter of Ramirez-Sanchez, 17 1&N Dec. 503, 5060 (BIA
1980).

The AAO notes that a revised business plan was submitted on appeal. The petiticner, bowever, was put on
notice of required evidence and given a reasonable opportunity to provide it for the record before the visa
petition was adjudicated.  The petitioner failed to submit the requested evidence and now submits it on
appeal. However, the AAO will not consider this evidence for any purpose. See Matter of Soriano, 19 1&N
Dec. 764 (BIA 1988); Matter of Obaigbena, 19 1&N Dec. 533 (BIA 1988). The appeal will be adjudicated
based on the record of proceeding before the director.

The AAO does not doubt that the beneficiary will have the appropriate level of authority over the petitioner's
business as its vice president. The definitions of exccutive and managerial capacity, however, each have two
parts. First, the petitioner must show that the beneficiary performs the high-level responsibilities that are
specified in the definitions. Second, the petitioner must show that the beneficiary primarily performs these
specified responsibilities and docs not spend a majority of his time on day-to-day functions. Champion World,
fre. v INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991).

Overall, the vague job description provided for the beneficiary, considered in light of the petitioner’s business
and hiring plans for the first year of operations, prohibits a determination that the petitioner could realistically
support a managerial or cxecutive position within one year. Accordingly, the appeal will be dismissed.

The AAQ notes that the director also addressed whether the petitioner secured physical premises to house the
new location and that the heneficiary was not employed in a managerial or executive capacity for one vear
within the past three years immediately preceding the filing on the petition. On appeal, counsel for the
petitioner states that the record supports a finding that sufficient physical premises were secured and that the
beneficiary was employed in a managerial or executive capacity for the foreign employer. The AAO agrees
with the petitioner's assertions and the director's adverse findings regarding sufficient physical premises and
the beneficiary’s one year of qualifying employment within the three years prior to filing the petition will be
withdrawn.

However, the appeal will be dismissed, pursuant to the discussion above, based on the petitioner's failure to
establish a qualifying relationship with the beneficiary’s foreign employer and faiture to establish that it would
employ the beneficiary in a primarily managerial or executive capacity within one year of the approval of the
petition.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden.

ORDER: The appeal 1s dismissed.



