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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter i, 

now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary as an L-I A nonimmigrant 

intracompany tramferee pursuant to section 101 (a)(l5)(L) of the Immigration and Nationality Act (the Act). 
8 U.s.c. § 1101 (a)( 15)(L). The petitioner, a Texas corporation established in 2011, states it will 

be engaged ill the hospitality business. It claims to be a subsidiary of located in 
Bardoli, India. The petitioner seeks to employ the beneficiary as the Vice President of a "new office" in the 

United States for a period of one year. The petitioner further requests that the beneficiary be granted a 

change of status from F-I to L-I A. 

The director denied the petition concluding that the petitioner failed to establish that the beneficiary had 

been employed abroad with a qualifying organization for at least one continuous year of full-time 

employment within a three year period preceding the filing of the petition. The director pointed to Ihe 

record which indicales thai the beneficiary had been employed with the foreign employer from 2006 

through 2008, making it impossible for the beneficiary to have been employed abroad for one continuous 

year in the preceding Ihree years. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 

forwarded Ihe appeal to Ihe AAO for review. On appeal, counsel confirms that the beneficiary had only 

been employed wilh the foreign employer as General Manager from January 2006 through Augusl 2008 and 

submits payroll records to confirm said employment. Counsel contends that the director made a "gross 

error by not reviewing the supporting documentation which clearly supports the beneficiary's employment 
in his family based business as a General Manager since 2006." Further, the petitioner offers: a !eller from 

the foreign employer stating that the beneficiary's period of foreign employment occurred between 2006 
through 2008: an updated proposed job description; and a certificate of stock ownership in the name of the 

benefiCiary demonstraling thai he owns 100 shares in the petitioning company. 

To eslablish eligibility for the L-I nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in seclion 101(a)(15)(L) of the Ac!. Specifically, a qualifying organization must have employe" 

the beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacily. for 

one continuous year within Ihree years preceding the beneficiary's application for admission into Ihe Uniled 

States. In addition. Ihe beneficiary must seek to enter the United States temporarily to continue rendering 

his or her services 10 Ihe same employer or a subsidiary or affiliate thereof in a managerial. executive. or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) slates that an individual petition filed on Form 1-129 shall bc 

accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ 

Ihe alien arc qualifying organizations as defined in paragraph (1)( 1)( ii)(G) of this 

section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 

specialized knowledge capacity, including a detailed description of the services to 

be performed. 
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(iii) Evidence that the alien has at least one continuous year of fUll-time employment 

abroad with a qualifying organization within the three years preceding the filing of 

the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that 

was managerial, executive or involved specialized knowledge and that the alien\ 

prior education, training, and employment qualifies him/her to perform the 

intended services in the United States; however, the work in the United States 

need not be the same work which the alien performed abroad. 

The regulation at 8 C.F.R. ~ 214.2(1)(3)(v) further provides that if the petition indicates that the beneficiary 

is coming to the United States as a manager or executive to open or to be employed in a new office in the 
United States. the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year period 

preceding the filing of the petition in an executive or managerial capacity and that 

the proposed employment involved executive of managerial authority over the new 

operation; and 

(C) The intended United States operation, within one year of the approval of the 

petition, will support an executive or managerial position as defined in paragraphs 

(\)( I )( ii}(B) or (C) of this section. supported by information regarding: 

( I) The proposed nature of the office describing the scope of the entity, it> 

organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 

foreign entity to remunerate the beneficiary and to commence doing 

business in the United States; and 

(3) The organizational structure of the foreign entity. 

As stated. the basis of the director's denial of the petition was the petitioner's failure to establ ish that the 

beneficiary had been employed aboard with a qualifying organization for at least one continuous year of 

full-time employment within a three-year period preceding the filing of the petition. 

As referenced above, the regulation at 8 C.F.R. § 214.2(1)(3)(iii) states that an individual petition filed on 

Form 1-129 shall be accompanied by evidence that the alien has at least one continuous year of full-time 

employment abroad with a qualifying organization within the three years preceding the filing of the 

petition. Further, the regulation at 8 C.F.R. § 214.2(1)(3)(v)(B) requires the petitioner to submit evidence 

that the beneficiary has been employed for one continuous year in the three year period preceding the filing 

of the petition in an executive or managerial capacity. 

Counsel's contention that the director made a "gross error" in interpreting the record is unconvincing. The 

petitioner offers a letter from the foreign employer, in the original record and again on appeal, dated 
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October 2, 2008 that states, "This is to certify that [the beneficiary] worked for us from January 2006 till 

August 2008." Although the letters and accompanying payroll evidence confirm that the beneficiary did 

previously work for the foreign employer for one continuous year, this evidence also clearly establishes that 

the beneficiary was not employed with the foreign employer for one continuous year ~'ithin three 1'1'(11'1 

preceding the filing of the petition on June 2, 2011. As noted by the director, the petitioner has admitted on 

the record that the beneficiary had only been employed with the foreign employer for approximately two 

months within the previous three years. 

In response to a request for evidence (RFE) issued on June 10,2011, the petitioner asserted: 

As indicated on Form 1-129, Beneficiary was employed with overseas entity from January 2. 

2006 till August 29, 2008 i.e. for two (2) years and eight (8) months which is within three (3) 

years from the beneficiary's date of entry as a non-immigrant. He resumed his employment at 

overseas entity from September 30, 2010 till November 24,2010 during his visit to his home 

country. 

The petitioner maintained that the beneficiary's was initially admitted to the United States on January 20, 

2009 in F-I nonimmigrant stalUs, and stated that "based on the INA and the INS/USCIS memo and pol ices 

Isicl, the period spent in United States in nonimmigrant status shall stop the 3 year clock." The director 

failed to address these assertions in the notice of decision. 

The regulation at 8 C.F.R. ~ 214.2(1)( I )(ii)(A) defines "intracompany transferee" as: 

An alien who, within three years preceding the time of his or her application for admission 

into the United States, has been employed abroad continuously for one year by a firm or 

corporation or other legal entity or parent, branch, affiliate or subsidiary thereof, and who 

seeks to enter the United States temporarily in order to render his or her services to a 

branch of the same employer or a parent, affiliate, or subsidiary thereof in a capacity that is 

managerial. executive or involves specialized knowledge. Periods spent in the United 

Slales in Imr/ul stalus for a branch of the same employer or a parent, affiliale, or 

suhsidiarr tham/and brief Irips to the United Stales for business or pleasure shall not he 

interrupti"e of til{' one year of continuous employment abroad but such periods shall not be 

counted to>t'ard/ul/illmenl of that requirement. 

(Emphasis added). 

The petitioner has asserted that, based on this definition, USCIS must take into consideration the 

beneficiary's employment history for the three years immediately preceding his admission to the United 

States as an F-I nonimmigrant in January 2009. The record shows that the beneficiary was employed by a 

qualifying organization abroad for approximately 19 months in the three years prior to his initial admission 

in F-I status, il status he still held at the time the petition was filed on June 2, 20 II. For the reilsonS 

discussed below. the petitioner's interpretation of the regulation at 8 C.F.R. § 214.2(1)( I )( ii )(A) is not 

persuasive. 
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To review the required one year of continuous employment abroad, USCIS must count back three years 

from the date that the L,IA petition is filed. The regulation at 8 C.F.R. § 214.2(1)(3)(iii) clearly requires 

that an individual petition filed on Form 1-129 be accompanied by evidence that the beneficiary "has at least 

one continuous year of full time employment abroad with a qualifying organization within the three years 

preceding the filing of the petition." The definition of "intracompany transferee" also indicates that, if the 

beneficiary has been employed abroad continuously for one year by a qualifying organization within three years 

preceding the time of the beneficiary'S "application for admission into the United States," the beneficiary may 

be eligible for L-I classification. 8 C.F.R. § 214.2(1)(I)(ii)(A). 

However, when the definition of "intracompany transferee" is construed together with the regulation at 8 

C.F.R. § 214.2(1)(3) and section IOI(a)(I5)(L) of the Act, the phrase "preceding the time of his or her 

application for admission into the United States" refers to a beneficiary whose admission or admissions 

pertained to the rendering of services "for a branch of the same employer or a parent, affiliate, or subsidiary 

thereof" or for "brief trips to the United States for business or pleasure." Statutes and regulations must be read 

as a whole, and interpretations should be consistent with the plain purpose of the Act to avoid absurd results. 

See generally Deji'n.lOr I'. Meissner, 20 I F.3d 384, 387 (5 th Cir. 2000). 

Therefore, according to the plain purpose of the Act and regulations, USCIS may not reach over any admi"inn 

and subsequent stay, including an admission and stay in F-I status, unless that admission was "for a branch of 

the same employer or a parent, affiliate, or subSidiary thereof [or] brief trips to the United States t()r bu.,inc.s.s or 

pleasure." 8 c.F.R. § 214.2(1)(1 )(ii)(A). Unless the authorized period of stay in the United States is either brief 

or "on behalf" of the employer, the period of stay will be interruptive of the required one year. See 52 Fed. 

Reg. 5738, 5742 (Feb. 26, 1987) ("Time Spent in the United States Cannot Count Towards Eligibility for L 

Classification"); see also Matter o{Continental Grain Company, 14 I&N Dec. 140 (D.O. 1972) (finding that an 

intervening period of stay is not interruptive when the beneficiary was in the United States as an H,3 trainee on 

behalf of the employer). 

The petitioner dOl:s not claim, nor present evidence in response to the request for evidence or on appeal. that 

beneficiary\ admission in F,I status could be considered a "[period] spent in the United States in lawful stalus 

for a branch of the same employer or a parent, affiliate, or subsidiary thereof' and, thus, this period of stay' must 

be considered interruptive of the beneficiary's claimed one year of continuous employment abroad. The 

beneficiary was admitted to the United States as an F-I student in January 2009, nearly five months artcr 

terminating his employment with the foreign entity, and he remained in F-I status as of June 2011 when the 

petition was filed. As such, the extended period the beneficiary spent in the United States cannot be 

deemed to have been on behalf of a qualifying organization. In addition, it cannot be deemed to he the type 

of brief trip for husiness or pleasure described at 8 C.F.R § 214.2(1)( 1)(ii)(A). 

In the present matter, the heneficiary's stay in the United States was not for the purpose of being employcd 

by the same employer or a subsidiary or an affiliate thereof. Rather, as explained earlier, the beneficiary 

remained in the United States for over two years after terminating his employment with the foreign entity. 

Therefore, the provisions specified in 8 C.F.R. § 214.2(1)(3)(iii) and 8 C.F.R. § 214.2(1)(3)(v)(8) must be 

applied. In other words, the petitioner must establish that the beneficiary was employed abroad by a 

qualifying organization for at least one out of the three years prior to the date the petition was filed. As the 
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beneficiary was residing in the United States for over two years during the three year period pnor to the 

date the instant petition was filed, it would be factually impossible for the beneficiary to have heen 

employed abroad for one year during the requisite three-year time period, Therefore, the petition was 

properly denied, and the appeal will be dismissed. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with 

the petitioner. Section 291 of the Act, 8 U.s.c. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


