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0:-; BEHALF OF PETITIONER: 

INSTRCCTIONS: 

Enclmed please find the decision of the Administrative Appeals Office in your case. All of the documents 

related to this malter have been returned to the office that originally decided your casco Please be advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you hel,e\e thL' AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wi",h to have considered, you may file a motion to reconsider or a motion to rcopen in 

accordancc wllh thc instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $6]0. The 

spccific requiremcnts for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO, Please be aware that 8 C.F.R. § 103.5(a)(I)(i) requires any motion to be filed v.ithin 

]0 days or the decision that the motion seeks to reconsider or reopen. 

Thank you. 

www.uscis.gov 
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DISClJSSION: The petitioner has appealed the denial of a nonimmigrant petition seeking to classify the 
bCllcficiary a\ all L-J A nonimmigrant intracompany transferee pursuant to section 101 (a)( J5)(L) or the 

Immigration and Nationality Act (the Act), 8 U.S.C § 1101(a)(l5)(L). The Director. Vermont Service 

Center. dellied the vISa pctltion on May 12,201 I, concluding that the petitioner failed to establish that the 

benefiCiary would bc employed in a primarily managerial capacity. On June 14,2011, the petitioner filed an 

appeal on Form 1-290B, Notice of Appeal or Motion. The Administrative Appeals Office (AAO) will dismiss 

the appeal. 

The petitioner, a Texas corporation established on January 18,2007, engages in graphic design, advertISing, 

and markting services. The petitioner claims to be a subsidiary of Elevation Studio. S.A. de CV. (the 

foreign entity). located in MontelTey, Mexico. The petitioner claims it is "100% capitalized" by the foreign 

emity. The petitioner has requested that the instant petition be treated as a new office petition. The petitioner 

seck> to employ the beneficiary as its Executive Director for an initial period of one year. 

l. The Law 

To establ ish el igibil ity for the L-I nonimmigrant visa classification, the petitioner must meet the criteria 

outlined in section 10 I (a)( 15)(L) of the Act. Specifically, a qualifying organization must have employed the 

beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 

continuous year within three years preceding the beneficiary's application for admission into the United 
Slare,. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering hi, 

or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 

specialized kn()wled~e capacity. The evidentiary requirements for this classification are set forth at 8 CF.R. 

* 214.2(1)(.1) 

The regulation at 8 CF.R. * 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 

accomranicd by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 

alien arc qualifying organizations as defined in paragraph (l)(l)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 

knowledge capacity, including a detailed description of the services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full time employment 
abroad with a qualifying organization within the three years preceding the filing of 

the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 

managerial. executive or involved specialized knowledge and that the alien's prior 

education, training, and employment qualifies him/her to perform the intended 

senices in the United States; however, the work in the United States need not be the 

.same work which the alien performed abroad. 



Section iO/(a)14-1)IA) of the Act. 8 usc. ~ I IOI(a)(44)(A), defines the term "managerial capacity" as an 

assigllllh.'lli \\ ilhill an organization in which the employee primarily: 

(i) manages the organization, or a depanment, subdivision, function, or component of 

the organization; 

(i i) supervises and controls the work of other supervisory, professional, or managerial 

employee.s, or manages an essential function within the organization, or a department 

or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 

hire and fire or recommend those as well as other personnel actions (such as 

promotion and leave authorization), or if no other employee is directly supervised, 

functions at a senior level within the organizational hierarchy or with respect to the 

function managed; and 

(1\) exercises discretion over the day-to-day operations of the activity or function for 

which the employee has authority. A first-line supervisor is not considered to be 

aCling in a managerial capacity merely by virtue of the supervisor's supervisory 

dlll ies unless the employees supervised are professional. 

Section 101(a)(-14)(8) of the Act, 8 USc. § 1101(a)(44)(8), defines the term "executive capacity" as an 

assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 

organization; 

(i i) ,,,tahlishes the goals and policies of the organization, component, or function; 

([[[) L'xcrci~('s \vide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, Lhe board 

of directors, or stockholders of the organization. 

II. Analysis 

The fir." issuL' in the instant matter is whether the petitioner qualifies as a "new office." In general, the one­

year "new office" provision is an accommodation for newly established enterprises, provided for by USClS 

rl·~ulation. that allm.\.';-> fur a 1110rc lenient treatment of managers or executives that are entering the United 

States to open a nL'W office. When a new business is first established and commences operations. thc 

regulations recognize that a designated manager or executive responsible for setting up operations will he 

engaged in a variety of low level activities not normally performed by employees at the executive or 

managerial level and that often the full range of managerial responsibility cannot be performed in that first 

year. In an accommodation that is more lenient than the strict language of the statute, the "new office" 



ccgulatiorh allow a newly established petitioner one year to develop to a point that it can support the 
employment of all alien in a primarily managerial or executive position. 

In cccating the "new office" accommodation, the legacy Immigration and Naturalization Secvice (INS) 

cecognfl.cd thai Ihe pmposed definitions of manager and executive created an "anomaly" with cespect to the 

(lpenin~ of new offices in the United States since "foreign companies will be unable to transfer key personnel 

to starHrp operalions if the transferees cannot qualify under the managerial Or executive definition." 52 Fed. 

Reg. at 5740. The INS recognized that "small investors frequently find it necessary to become involved in 
operational activities" ouring a company's startup and that "business entities just starting up seldom have a 
large slaff." Iii. Despite the fact that an alien engaged in the start up of a new office may not be "primarily" 

employed in a managerial or executive capacity, as then required by regulation and later by statute, the INS 

amended the final regulations to allow for L classification of persons who are corning to the United States to 

open a new office as long as "it can be expected. . that the new office will, within one year. support a 
managerial or executive position." Id. 

The petilioner requests Ihat the instant petition, filed on February 22, 2011, be treated under the more leniem 
slandard for a new office petition. Even though the petitioner was formed under the laws of the State of 

Te'."LS in 2007. the pClitioner a.sserts that it has not been engaged in the "regular, systematic and continuous 

prO\ision of goods" in Ihe United States. The petitioner therefore asserts that it is entitled to approval as a 
new onice pet ilion. On appeal, the petitioner states: 

A careful review of the tax returns filed demonstrates that the petitioner has not been 
InlOlved with Ihe "regular, systematic and continuous provision of goods andJor 

servicl's." The income reported in the tax returns for the years 2007, 2008 and 2009 is 

if10 low and inconsequential to establish that Ithe petitionerl had conducted business 
dUring Ihose years The petitioner, funneled all its work 

pro.!ecls through the foreign parent company, That is the 

employees of the foreign parent company performed all services and products provided. 

IThe petitionerl since its inception in 2007, did not perform any work on media andlor 

advertrsing projects. All work projects originated and were completed by personnel 

employed by it should therefore be concluded that the 
""'nOJPO in business activity was the foreign parent company . ••••• 

. and not the U.S. subsidiary, Ithe beneficiary]. The petitioner in 
su several invoices dating from 2007 to 20 II; however, these invoices 

represent work performed by the foreign parent company. The services described in the 
[flvoices detail a sophisticated and technical job performance which could have only been 

performed by Ihc foreign parent company as it was fully equipped to handle said projects. 

IThl' bcncficiary J was not involved at any stage of the provision of services and/or 

product represented in the invoices except for the actual invoicing of the services itself 

l:pon Leview and for the reasons discussed herein, counsel's assertion that the petitioner qualifies as a "new 

office" is nol persuasive. The definition of a "new office" in the regulations clearly emphasizes the United 

Siall's activities of Ihe entire organization and not just those of an individual United States petitioner. A "new 

otlil'l'" I" lkfilll'd a~ an ()rg(lt/i~ati()n which has been doing business in the United Slales fhrough a part'llt. 
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When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 
pctltlOnCi"'s description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). In the instant matter. the petitioner 

faiktl to submit a credible description of job duties for the beneficiary. 

The pc,tHioner described the beneficiary's proposed job duties in the United States in vague and overly broad 

tc·rms. In a leller dated February 14,2011, the petitioner described the beneficiary's job duties as including 

the following: "conduct and control all operations and strategic management activities in the United States"; 
"plan, formulate and implement administrative and operational pOlicies and procedures for the corporation"; 

"oversee all legal mailers related to the company"; "give direction and leadership toward the achievement of 
the organization's philosophy, mission, strategy, and its annual goals and objectives"; "establish, implement 

and review corporate objectives in terms of strategic associations and creation of internal procedures"; "set up 

and adapt existing company systems and controls"; and "ensure the company's growth and profitable 

operation In the petitioner's response to the RFE, the petitioner described the beneficiary's duties as 

IIlcluding: "plan strategies and plan for the welfare of the organization"; "organizational leadership"; and 

"promote active and broad participation," 

This type of vague and broad language provides little, if any, insight on the beneficiary's actual daily 

activities in the United States. Reciting the beneficiary'S vague job responsibilities or broadly-cast business 

objectives is not sufficient; the regulations require a detailed description of the beneficiary'S daily job duties. 
Thl' petitioner has 1;1iled to provide any detail or explanation of the beneficiary's activities in the course of his 

daily routine. The actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co" 
rid. I. Sum. 724 F. Supp. 1103. 1108 (E.D.N.Y. 1989), aff'd, 90S F.2d 41 (2d. Cir. 1990). Specifics are 
ckarl] an important indication of whether a beneficiary's duties are primarily executive or managerial III 

nature. otherwise meeting the definitions would simply be a matter of reiterating the regulations. ld. 

In addition to being overly broad and vague, the beneficiary'S job description is not credible. In the job 

description provided in response to the RFE, the beneficiary is required to "coordinate with the board of 
directors. vice president, landl senior vice president." While this job duty may appear credible on paper, it 

does not appear actually relevant to the petitioner or the foreign entity. The petitioner's Certificate of 

Formation and Organizational Consent of Directors reflect that the petitioner has only one director, the 

beneficiary. who holds the title of President and Secretary. The petitioner's Certificate of Formation, 
Organizational Consent of Directors, initial organizational chart, and amended organizational chart do not list 

a vice pre.sident or senior vice president position. Similarly, the foreign entity's Commercial Corporation 

Contract and organizational chart do not list a vice president or senior vice president position. Thus. it is not 
clear what the listed job duty of "coordinate with the board of directors, vice president, landl senior vice 

preSident" refers to. Furthermore, another one of the beneficiary's job duties is to "look after the overall 
management of the human resources department." However, neither the petitioner's organizational chart nor 

the foreign entity's organizational chart lists a human resources department. 

Bl'Yllild the beneficiary's position description, the AAO must review the totality of the record including 

descriptions of the beneficiary's subordinate employees, the nature of the petitioner's business, the 

employment and remuneration of employees, and any other facts contributing to a complete understanding of 

a belll'fil'lary's actual role in a business. The evidence must substantiate that the duties of the beneficiary and 

his or her subordinates correspond to thcir placement in an organization's structural hierarchy; artificial tiers 
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of ,ui>ordinate employees and inflated job titles are not probative and will not establish that an organization i.s 
~ullicil'ntly comple" to ~urport an executive or manager position. 

After examining the totality of the record. the AAO conclodes that the petitioner failed to establish that the 
heneficiary will perform primarily managerial or executive duties. The petitioner's organizational chart 

makes it clear that the benefiCiary is the petitioner's sole employee at the time of filing. The petitioner's 

organi/ational chart reflects that the four positions subordinate to the beneficiary - an administrative assistant. 
a sales manager, a bookkeeper, and a graphic designer - are all currently vacant.' The petitioner's business 

plan clearly states that the petitioner is "planning to start hiring people early 201 \." In the petitioner's 

response to the Rf'E, the petitioner reaffirmed that all four subordinate positions are currently vacant and that 

It plans to fill them in mid-20 I L 

Accordin~ to the petitioner's business plan, the products and services the petitioner will provide include 
advertising plannlllg. market research, video production, radio and TV spots, audio design. and business 

consulting related to marketing. However, the petitioner failed to explain who would perform these services 

or provide these products. if not the beneficiary. Since the beneficiary is the petitioner's sole employee, the 
AAO must conclude that the beneficiary will be the one who is primarily performing these tasks for the 

petitioner. Therefore, he is not considered to be "primarily" employed in a managerial or executive capacity. 

An employee who "primarily" performs the tasks necessary to produce a product or to provide services is not 
considered to be "primarily" employed in a managerial or executive capacity, See sections IOI(a)(44)(A) and 

IB) of the Act (requiring that one "primarily" perform the enumerated managerial or executive duties); see 
,,/so Muller 0/ ('/lIIre;' Sci('nl%g\' Inrn 'I., 19 I&N Dec. 593, 604 (Comm'r 1988). 

Notably. the position descriptions for the administrative assistant, sales manager, bookkeeper, and graphic 
designer all do not list any marketing-related duties, other than a single reference for the graphic designer to 

"assist the marketing team." Similarly, the position descriptions for the administrative assistant, sales 

manager. bookkeeper. and graphic designer do not list any video production or radiorrV spots production 

I In the petitioner's response to the RFE, the petitioner submitted an amended organizational chart showing 
Ihe followlllg seven vacant positions: a general manager, an assistant, a bookkeeper, a sales manager, two 
gr'lphil' designers, and a sales associate. Through the amended organizational chart, the petitioner increased 
its antleirated hiring by three additional employees, namely, a general manager, a sales associate, and a 

second graphic designer. The petitioner failed to provide an explanation for this change in anticipated 
staffing. 

The purpme of the request for evidence is to elicit further information that clarifies whether eligibility for the 

benefit sought has been established. 8 C.P.R. § 103.2(b)(8). When responding to a request for evidence, a 

petllioner cannot make significant changes to its organizational structure. The petitioner must establish 

el igihility at the tillle of filing the nonimmigrant visa petition. A visa petition may not be approved at a future 

nCl:()T1leS, eligible under a new set of facts. 

Therefore, the analysis of this criterion will be based on the 

initial organizational chal1. 



duties. In contrast, in its business plan, the petitioner stated that the beneficiary "will handle marketing for 
lill' company and Will he working with a marketing specialist to develop a cost-effective advertising campaign 

for thl' company." Moreover, the beneficiary's resume reflects that he has work experience in marketing. 

script writing for TV. radio, and video spots, as well as television production. All these factors support the 

conclusion that the petitioner failed to establish that the beneficiary will be engaged in primarily managerial 

or executive duties. Rather, it is reasonable to conclude that the beneficiary would primarily be providing the 

non-qualifying services of the petitioner. For this reason. the appeal will be dismissed. 

The pet Ilion will hc denied and the appeal dismissed for the above stated reasons. with each considered as an 

independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 

l'ligibilily for tile henefit sought remains emirely with the petitioner. Section 291 of the Act. 8 USc. * 1361. 

I lere, Ihal burden has nol been met. 

ORDER: The appeal is dismissed. 


