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DATE: APR 0 8 2013 Office: VERMONT SERVICE CENTER 
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U.S. Department of Homela~d Sci:lfticy 
U. S. Citizenship and lmmigia1.ion Se}vl'ces 
Administrative Appeals Office (AAO) ' 
20 Massachusetts Ave: N.w .: MS 2090 ' 

· Washington, DC 20529-209tll. 

U.S. Citizenship ; 
and Immigration 
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FILE: 
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PETITION: 
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Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(L) of the ImihigratiO:n 
and Nationality Act, 8 U.S.C. § 1101(a)(15)(L) 

: J 

ON BEHALF OFPETITIONER: 

INSTRUCTIONS: 

:. ! 
Enclosed please find the decision of _the Administrative Appeals Office in your case. All of the dbcumJnts 

; ; :·· ·i 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. '\. i. 

If you believe the AAO inappropriately applied · the law in reaching _ its decision, or you have 1tddition~l 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in , ' . 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The · 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file anj motion 
directly. with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed ~ithi;, 

' ' I 

30 days of the decision that the motion seeks to reconsider or reopen. :·; 

Th~ . · .~· 
•.• }~ --~~ ~ ., : -(( ·>-
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"'"~ t · Ron Ros berg,... · ·· · · 
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Acting Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonirrtmig~arlt 

. l J 

visa. The director granted the petitioner's subsequent motion to reopen and reconsider, and affirme9 
his decision to deny the petition on April 3, :2008. The petitiOner, through former . Coun~ei, 
subsequently filed a late appeal, which the director rejected as untimely filed on August ~1, 20Cl8. 
OnJuly 21, 2009, the petitioner, through current counsel, filed a motion to reopen and reconsider. 

. ·; 

The director dismissed the motion as untimely filed on September 18, 2009. The petitioner;filed: ah ., 
appeal with the Administrative Appeals Office (AAO), which denied the appeal. The petitibher no-1 ~· 
submits a motion to reopen the appeal. · ·· . .. 

~ 't 

~ . • l ; :. 

The petitioner filed this nonimmigrant petition seeking to extend the beneficiary's employm~nt a~ ar 
L-lA nonimmigrant intracompany transferee pursuant to section 101(a)(15)(L) of the ImMigrat,ioh 
and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The petitioner, a Texas COrPOrat.io~ 

· established in 2005, states that it is engaged in the retail sale of gift items and cell phone ac~bssorie~. 
It claims to be a subsidiary of located in Karachi, Pakistan. The benefiCiary was 

~ I ' 

granted one year in L-lA status in order to open a new office in the United States and the petitioner 
· now seeks to extend her status for three additional years· so that she may continue to se~e in ;the 
position of Director/President. 

' ' 
• ' 

l . 'II . ; ,) 

The director denied the petition on November 13, 2007, concluding that the petitioner .failed tb 
.j ~ I 

establish that the beneficiary would be employed in the United States in a primarily managerial or 
executive capacity. Former counsel for the petitioner filed a motion to reopen and recottsider·: oh 
December 17, 2007. The director granted the motion, and affirmed his decision· to deny the;petitlop 
in a decision dated April 3, 2008. , i· : i 

. : .l 
; . f 

:'· 

. . 
-:-~ ' 

:i 

l . 

On May 20, 2008, the former counsel filed an appeal. The director determined that the appeal was 
untimely filed. Pursuant to 8 C.F.R. § 103.2(a)(2)(v)(B), the director reviewed the ~ppeal: ~b ... 
determine if it met the . requirements of a motion to reopen.or a motion to reconsider. The idirectdr 
found that the appeal, which consisted solely of counsel's statement on Form 1-2908, did 'rl~t me~t · 
the requirements Of a motion. Therefore, the director rejected the appeal as untimely filed oh Augu~t 

> ~ • I 
21, 2008. 1 . . ., ; 

J A . , i 
I 'i 

The petitioner, through current counsel, filed a. motion to reopen and reconsider on July 21, 20C)~. 
On the Form I-290B,Notice of Appeal, the petitioner indicated that it was seeking reconsidetatiorl of 
a decision made with respect to the instant petition on August 20, 2007. The AAO notes that this. 
petition was pending adjudication as of that date and was initially denied on November 13, :i007.~ Ip 
a brief submitted on motion, counsel indicated that "the instant motion is based upon the fr~udulb}t 

n· . : ;: 
1 ~- ~ ~. ~ -

The .MO notes that the director should have forwarded the untimely appeal to the ~0 aft~r 
determining that it did not meet the requirements of a motion to reopen or reconsider or 6ihernhs;e 
warrant favorable action. See 8 C.F.R. § 103.3(a)(2)(iv). Had the director forwarded the ~ppeal to 
the AAO, the AAO would have rejected the late appeal as improperly filed pursuant to 8·~.F.R. § 
103.3(a)(v)(B)(l). 

. ! 
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acts perpetrated by individuals associated with the against :the 
. : I 

Petitioner and the Beneficiary." Counsel indicated t~at "the fraud perpetrated by the ndr)-lawyer 
against the Petitioner and Bent!ficiary should constitute circumstances beyond the contr~~ of ;the 
Petitioner and should excuse the failure of the Petitioner to file earlier." : i 

- '· 
I 

. ' ' ~: I I 

In a decision dated September 18, 2009, the director noted that the petitioner seeks the reopening dr 
reconsideration of the decision rendered by USCIS on August 21, 2008: The director eniphasized 
th~t, pursuant to 8 C.F.R. § 103.5(a)(1)(i), any motion to reopen a proceeding must be filed wi~ip 
30 days of the decision that the motion seeks to reopen, except that failure to file before this period 

' . '\ J 

expires may be excused in the discretion of USCIS where it is demonstrated that the delay w~s 
reaso~able and was beyond the control of the applicant or petitioner. The director determi~ed. thJt 

· J I i 

the motion was not filed within the required time period and dismissed it pursuant to 8 '€:.F.R. § 

103.5(a)(4). ; r : ;. 
; ' 
. . . l 
. ! •. ' 

The petitioner filed a timely appeal on October 16, 2009. On appeal, counsel for the petitioner stated 
that the USCIS erred by using the wrong ~ate in its calculation that the previous app:eal was 
untimely. It stated that the appeal filed July 21, 2009 was submitted for a decision issued ;on J\m.e 

.. 
'' · 
j . 

J . 
22, 2009, not a decision rendered on August 21, 2008, as stated by the USCIS. Coutisel dlsp 
asserted that the petitioner never had an opportunity for a review due to the misrepresentations of tWe 
prior preparers. The AAO dismissed the appeal on November 17, 2011, finding that the a~peal ~i~ 
in fact correspond to the August 21, 2008 decision. The AAO further stated that the petitionh f~dle~ j .·. 
to present the evidence necessary to establish an ineffective assistance of coun~el claim. sJk MattJr 
of Assaad, 23 I&N Dec. 553 (BIA 2003); Matter of Grijalva, 21 I&N Dec. 472 (BIA 1996); Ma~t~r 
of Lozada, 19 I&N Dec. 637 (BIA 1988)), affd, 857 F.2d 10 (1st Cir. 1988). · :: . · 

1
• 

I 

Any appeal or motion that ~s bas~d upon a claim of ineffective assistance of counsel requires: ·(l) 
that the claim be supported by an affidavit of the allegedly aggrieved respondent setting forth i~ 
detail the agreement that was entered into with counsel with respect to the actions to be taken ~n~ 
what representations counsel did or did not make to th~ respondent in. this regard, (2) thatlcourtsel 

. , ' . : I ~ 

whose integrity or competence is being impugned be informed ofthe allegations leveled ag~~nst hil11 
. and be given an opportunity to respond, imd (3) that the appeal or motion reflect whether a c~inp't4iJt 

has been filed with appropriate disciplinary authorities with respect to any violation of .<iounsd;s 
ethical or legal responsibilities, and if not; why not. Matter of Lozada, supra. '·f . , ;_: 

I t 

: !" 
The petitioner now files a motion to reopen I reconsider the AAO's dismissal. In ~ a brief 
accompanying the motion, the petitioner contends that the fraud perpetrated by the . 
must be investigated and that, in the alternative, the matter must be reopened and reconsidered. 

' ' . t 

~ ' ' 
The regulation at 8 C.F.R. § 103.5(a)(2) sets forth that "[a] motion to reopen must state the ~kw f~c~s 
to be provided in the reopened proceediQg and be supported by affidavits or other docu!nent~~y 

. ! 1 ' l : • 
. . ' ' 

J f .. 
I I 

·' ; 

I . 
'. 

.. ,1 

·, 
' . 
~· ' 

~ ·. 

~· . 

' 
·'.: 



(b)(6)

t·; 

Page 4 

' ~-

evidence." Based on the plain meaning of "new," a new fact is found to be evidence that :was pdt 
available and could not have been discovered or presented in the previous proceeding. , ' ' 

' . 

" ·l 
'· 

As new evidence, the petitioner submits documents summarized in its brief as follows: .f. 
~ . 

The Petitioner and the Beneficiaries submit the following documents in support Of 
this motion to reopen I reconsider to further document the fraud perpetrated by t~~ 

1. 

2. 

against them: ; ) 

Affidavit of [the beneficiary] with attachments, namely: 
ExhibitAA- Composite exhibit containing the expert handwriting analysis 1 

Exhibit BB- Compl'aint with the State Bar of Texas ;·; 
Exhibit CC - Complaint to the Texas Attorney General ; ; 

J 
Affidavit [the petitioner]- Form~l Notice of Withdrawal of Petition by ,the . ; 

. j j 

. I 

' 

r 
j 

' .l' 
. i 

; .l 
i 

t 
I ; Petitioner for 

J' l· . ' 
j ·r ~ 

Although counsel describes the new evidence submitted in her brief, she does not explain \vhy .(h(s 
evidence could not have been provided previously. A review of the eviden~e that couhsel nio~ 
submits reveals no document that the petitioner could not have previously produced. Simi:lkrly, 1ne 
evidence does not establish any fact that could be considered "new" under 8 C.F.R. § 10i:5(a)(2). 
On the contrary, counsel submits the documents as further evidence of the previously ~ allegeB 
frauduf~nt conduct of the petitioner's former representative. . . 1 

'!: . .. 

· The brief and the documents submitted do not meet the standard of a motion to reop~rl abov~. 
. . . i : ! 

Counsel appears to be using the forum of a motion to reopen as an opportunity to appeal; ap 
unfavorable decision issued by the AAO. A motion to reopen is not the proper forum toi present 

. . . ; \ I ~ 

arguments and evidence that could have been available at the time of the prior proceeding. ·;. Rather, 
the purpose of a motion to reopen is to submit new and previously unavailable evidence anH expl;a~h 
why this evidence was previously unavailable and how it will overcome the adverse decisidn. As 'a 
result, the evidence submitted cannot be considered a proper basis for a motion to reopen. ; !· ·. ; ;_ 

t' "t t '-1 .. 
The regulation at 8 C.F.R. § 103.5(a)(3) sets forth that "[a] motion to reconsider musd$tate ;t~e 
reasons for reconsideration and be supported by any pertinent precedent decisions to esta\J)ish (h<h 
the decision was based on an incorrect application of -law or Service policy. A motion to r~~onsiddr 
a decision on an application or petition must, wh'en filed, also establish that the decis:ion w~s 
incorrect based on the evidence of record at the time of the initial decision. " ; I · ! :. 

. I . 

In her brief, counsel identifies one alleged mistake of law, citing the following statement n1~~e in :tJe 
AAO's dismissal: "There is no remedy available for a petitioner who assumes the ; risk qf 
authorizing an unlicensed attorney or unaccredited representative to undertake representatio~s od its 
behalf." Criticizing the use of this proposition, the petitioner states: "Nowhere in the evi<;lence or 

1 
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affidavits presented by the Petitioner or the Beneficiary did either state that they knowingty:assu~ed 
the risk of working with an unlicensed attorney." However, this seems an irrelevant criticism giver 

/ 

that the AAO's statement does not include a knowing assumption of risk. More imp9rtantly, -~ -
however;'as stated in the AAO's decision, the rationale for the dismissal was the untimeliness of'the ~. 
motion and the petitioner's failure to satisfy the requirements for an ineffective assistance of;counscit t • 
claim. The petitioner fails t~ identify a mistake of law that relates to either of these two det!¢ienc~e$~ ·~ ': 
The petitioner therefore fails to identify a mistaken application of law that caused the petiti~:m td: b:e 
dismissed. As a result, the petitioner's submission does_ not satisfy the requirements for a ttlotiorl t:o 
reconsider · ·; ; ' 

'.1 ., 
For the above stated re~son, the petition~r does not satisfy the requirements of either a ~oti6ri tb 
reopen or a motion io reconsider. The motion is therefore denied and the AAO does -;~ot have 
jurisdiction to further consider the merits of the appeal or ·petition. ' 1 · i 1 

;·f 

· oRDER: The motion is denied. 
' j ' 
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