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DISCUSSION: The director of the Vermont Service Center denied the nonimmigrant visa petition. The 

matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner seeks to employ the beneficiary as an L-IA nonimmigrant intracompany transferee pursuant 

to section 101(a)(l5)(L) of the Immigration and Nat ionality Act (the Act), 8 U.S.C. ~ 1101(a)(I5)(L). The 

petitioner is a Tennessee corporation established in 2009. It claims to be engaged in the business of 

"Valves Marketing, Distributing and Retail sales." The petitioner claims to be a branch of 

which is based in India.1 United States Citizenship and Immigration Services (USCIS) 

previously granted the beneficiary one year in L-1 A classification in order to open a new office. The 

petitioner now seeks to ex tend the beneficiary 's status so that he may continue to serve in the position of 

Marketing Director/CEO. 

On December 19, 20 I I , the director denied the petition, finding the petitioner failed to establish: (I) that it 

would employ the beneficiary in a managerial or executive capacity; and (2) that it has been doing business 

in the United States . 

The petitioner subsequently fil ed an appeal. The director declined to treat the appeal as a motion and 

forwarded the appeal to the AAO. On appea l, counsel asserts that the director reached an erroneous 

conclusion with respect to both grounds for denial. Counsel submits a brief and aclclitional documentary 

evidence in support of the appeal. 

I. The Law 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 

outlined in section I 0 I (a)( IS)(L) of tlie Act. Specifically, a qualifying organi zation must have employed 

the beneficiary in a qualifying managerial or executive capacity, or in a speciali zed kn owledge capacity, for 

one continuous year within three years preceding the beneficiary's application for admi ss ion into the United 

States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering 

his or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 

specializedknowledge capacity. 

The regulation at 8 C.F.R. * 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 

accompanied by : 

( i) Evidence that the petitioner and the organization which employed or will employ 

the alien are qualifying organizations as defined in paragraph (I)( l)fiil(Gl of this 

section . 

1 The petitioner claims at different times to be a branch, subsidiary, and affiliate of the foreign entity. 
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(ii) Evidence that the alien will be employed 111 ail executive, managerial. or 

specialized knowledge capacity, including a detailed description of the services to 

be performed . 

(iii) Evidence that the alien has at least one continuous year of full-time employment 

abroad with a qualifying organization within the three years preceding the filing 

of the petition . 

(iv) Evidence that the alien's prior year of employment abroad was in a position that 

was managerial, executive or involved specialized knowledge and that the .alien's 

. prior education, training, and employment qualifies him/her to perform the 

intended services in the United States: however, the work in the United States 

need not be the same work which the alien performed abroad. 

Further, the regulation at 8 C.F.R. 214.2(1)( 14)(ii) states that a petitioner seeking an extension of a one year 

"new office" petition accompany their Form I-129 petition with the following: 

(A) Evidence that the Unite.d States and foreign entities are still qu;llify[ng 

organizations as defined in paragraph (I)( I )(ii)(G) of this section; 

~B) Evidence that the United States entity has been . doing business as defined in 

paragraph (I)( I )(ii )(H) of this section for the previous year; 

·(C) A statement of the duties performed by the beneficiary for the previous year and 

the duties the beneficiary will perform under the extended petition; 

(D) A statement desc:ribing the staffing of the new operation, including the number of 

employees and types of positions held accompanied by evidence of wages paid to 

employees when the beneficiary will be employed in a managerial or executive 

capacity; and 

(E) · ·Evidence of the financial status of the United States operation . 

The director denied the petition, in part, based on a finding that the petitioner would not employ the 

beneficiary in a qualifying managerial or executive capacity under the extended petition. 

Section 10l(a)(44)(A) of the Act, 8 U.S.C. § 110l(a)(44)(A), defines the term "managerial capacity" as an 

assignment within an organization in which the employee primarily : 

( i) manages the organization, or a department, subdivision, function , or component 

-- of the organization; 
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(ii) supervises and controls the work of.other supervisory, professional, or managerial 

employees, ~r manages an essential function within the organization, or a 

depattment or subdivision of the organizatiof1; 

(iii) if another employee or other employees are directly supervised, has the authority 

• to hire and fire or recommend those as well as other personnel actions (such as 

promotion and leave authorization), or if no other employee is directly 

supervised, functions at a senior level within the organizational hierarchy or with 

respect to the function managed: and 

(iv) exercises discretion over the day-to-clay operations of the activity or function for 
I ' 

which the employee has authority . A first-line supervisor is not considered to be 

acting in a managerial capacity merely by virtue of the supervisor's supervisory 

duties unless the employees supervised are professional. 

Section IOI(a)(44)(B) of the Act, .8 U.S.C. * liOI(a)(M)(B), defines the term "executive capacity" as an 

assignment within an organization in which the employee primarily : 

(i) directs the management of the organization or a major component or function of 

the organizaJion ; 

(ii) . establishes the goals and policies of the organization, component, or function: 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher~level executives, the 

board of directors, or stockholders of the organization. 

Finally, the petition was denied, in part, based on a finding that the petitioner is not doing business as 

defined in the regulations. The term "doing business" is defined at 8 C. F.R. s 214.2( I)( I )( i i )( 1-1 ): 

' 
Doing business means the regular, systematic and continuous provision of goods <mel/or 

services by a qualifying organization and does not include them mere presence of an agent 

or office of the qualifying organization in the United States and abroad. 

II. The Issues on Appeal 

The director denied the instant petition, finding that the petitioner failed to show: (I) that it would employ 

the beneficiary in a qualifying managerial or executive capacity under the extended petition: and (2) that it 

was doing business for the previous year as required by 8 C.F.R. 214.2(1)( 14)(ii)(B). 

A . Managerial or Executive Capacity 
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When examining the ma'nagei·ial or executive capacity oi' the beneficiary, the AAO will look first tu the 

petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii)., The petitioner's description must 

clearly describe the duties to be petformed by the beneficiary and indicate whether such duties are either in 

an executive or managerial capacity. !d. In addition, the definitions of executive and managerial capacity 

have two parts. To meet these definitions, the petitioner must first show that the beneficiary performs the 

high level responsibilities specified in the definitions. Second, the petitioner must prove the beneficiary 
0 

will primarily perform these specified responsibilities and will not spend a majority of his time on day-to-

day functions. Champion World. Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 1444 70 (9th Cir. July 10, 

1991 ). 

On its Form 1-129, Petition for a Nonimmigrant Worker, the petitioner stated that the beneficiary's duties 

and responsibilities as Marketing Director/CEO will include the following: 

Dealing with the already existing clients and attend calls from U.K., Australia, 

Singapore and USA for developing [sic] new clients. Prepare documents, reports and 

product proposals and price quotations for expolt division. Process and execute export 

orders to production department. Interact with the U.S.[,] European, Singapore and 

Australia1i customer and dealer through fax, verbal, or written comrnunication to 

provide the information about the delivery and product to be delivered. Act as a liaison 

between the corporate office in the United States and the office abroad in India for new 

business development, legal department or manufacturing. Ensure the delivery of the 

product on schedule . Handle the queries and issues of the export customers and resol vc 

them effectively. To look after the local retail business in the US for day to day 

activities . Carry out necessa'ry price quotes with the recommendation on order terms 

for export development. Provide new introduced proposal along with the necessary 

documents for export. Handle all the aspects ·of communication . Act as a liaison 

bet ween various product development and client for export[.] 

The petitioner's letter dated January 25, 2011 added to the above description , stating the beneficiary will 

also: 

Direct and coordinate activities within the organization to obtain optimum efficiency 

and economy of !the petitioner] in order to maximize profits. He will plan and develop 

organizational policies and goals, and implement these goals through the supervising of 

employees: direct and coordinate promotions to develop new markets to obtain a 

competitive position in the industry; analyze budgets to identify areas · in which 

reductions can be made, and allocate operating budget; supervise and direct preparation 

of directives 10 subordinates in the outlining of policies, programs or organizational 

changes to be implemented; supervise personnel. 

!The beneficiary] shall supervise a staff of I 0 employees. Subsequent! y. as I the 

petitioner] grows and more stores are added, a similar hierarchy shall be followed for 

each store with the sore manager reporting to [the beneficiary]. 
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Many of the duties listed by the petitioner. at the time of filing indicate that the beneficiary is actually 

performing the tasks necessary for marketing and selling the foreign entity's valves, the petitioner's claimed 

business activity. Communicating with clients, developing price quotes, and making marketing proposals 

are all activities associated with actually providing services and cannot be considered managerial or 

executive in nature. In fact, the petitioner stated that the beneficiary himself "has booked the order of 

$290,404.50 for 2010 from U.S. office for [the foreign entity]." An employee who "primarily': performs the 

tasks necessary to produc·e a pi·oduct or to provide services is not considered to be "primarily" employed in 

a managerial or executive capacity . . )ee sections I 0 I (a)( 44 )(A) and (8) of the Act (requiring that one 

"primarily" perform the enumerated managerial or executive duties); see also Moller of' Church Scien1n!ogy 

lntn'l., 19l&N Dec. 593 , 604 (Comm'r 1988). 

The tasks mentioned above that do relate to more managerial type functions are described in extremely 

vague terms. According to the petitioner's letter, the beneficiary will "direct and coordinate activities." 

"plan and develop organizational policies and goals," and "implement these goals through the supervising of 

employees." Reciting vague job responsibilities or broadly-cast business objectives is.not sufficient: the 

regulations require a detailed description of the beneficiary's daily job duties. The actual duties themselves 

reveal the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. I I 03 , I I 08 (E.D.N. Y. 

1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). 

On June 9, 2011, the dii·ector issued a Request for Evidence ("RFE") in which he requested that the 

petitioner provide additional evidence of the duties the beneficiary will pe1form under the extended petition . 

The director advised the petitioner that the duties described at the time of filing did not appear to be 

primarily managerial or executive in nature, and requested a letter detailing the beneficiary's typical 

managerial responsibilities and the scope of his decision-making authority . The director also requested a 

complete position description for the beneficiary, including a breakdown of the number of hours devoted to 

each of his job duties on a weekly basis. 

The petitioner's response included an undated letter which states: 

This is to certify that rthe beneficiary! is authorize !sic] to make managerial decisions. on 

behalf of the company and [hie is responsible for the entire operation in US and coordinate 

lsic] the entire operation to book. the order for [the foreign entity] for international Market 

from this office. 

The petitioner did not submit the requested detailed position description or breakdown of the beneficiary's 

duties, as requested by the director. Any failure to submit requested evidence that precludes a material line 

of inquiry shall be grounds for denying the pel it ion. 8 CF.R. § I 03.2(b )( 14 ). 

On appeal, a claimed partner of the petitioner submits the following description of the beneficiary's duties 

as "marketing manager" : 

• manage and coordinate all marketing, advertising and promotional st:iff and 

activities 



(b)(6)

Page 7 

• conduct market research to determine market requirements for" existing and future 

products 

• analysis of customer research, cutTent market conditions and comretitor 

information 

• 
• 
• 
• 
• 
• 
• 

develop and implement marketing_ plans·and projects for new and existing projects 

manage the productivity of the marketing plans and projects 

monitor, review and report on all marketing activity and results 

determine and manage the marketing budget 

deliver marketing activity within agreed budget 

develop pricing strategy 

liaison with media and advertising 

The above list contains ten duties . However, they are repet1t1ve and in actuality describe only a few 

different tasks involving market research and marketing projects. The above list fails to explain what the 

beneficiary will actually do on a daily bas is. For example, it provides no deta iis regarding the referenced 

marketing plans and projects. Specifics are clearly an important indication of whether a beneficiary's duties 

are primarily executive or managerial in nature, oth~rwise meeting the definitions would simply be a matter 

of reiterating the regulations. Fedin Bros. Co .. Lttl. v. Sava, 724 F. Supp. 1103 (E.D.N.Y. 1989). of/'d, 905 

F.2d 41 (2d. Cir. 1990). Further, the newly provided position description identifies the beneficiary sokl y as 

"marketing manager" and fails to mention any additional responsibilities he may have in terms of oversight 

of the organization as a whole, as was previously claimed when the petit ioner described his role as 

"marketing director/CEO." As stated above, the petitioner i1iitially claimed that the beneficia ry will 

perform high-level duties such as planning and developing organizational policies and goals, allocating 

budgets, and overseeing a staff of ten employees. Therefore, the newly submitted position description 

introduces new non-qualifying duties into the record, and also raises questions regarding the beneficiary\ 

actual level of authority within the coinpany. It is incumbent upon the petitioner to reso lve an y 

inconsistencies in the record by independent objective evidence. Any attempt to explain or reconc ile such 

inconsistencies will not suffice unless the petitioner submits competent objective ev idence pointing to 

where the truth lies. Matterr~fHo, 19I&N Dec . 582,591-92 (BIA 1988). 

The job duties listed that are not entirely vague refer to the selling and marketing of the foreign entity 's 

valves . As the service center noted, none of the evidence of valve sales, such as rece iptS or customs 

docu ments, mentions the petitioning company. Rather, the evidence documents transactions and deliveries 

made directly from the forei'gn entity to the American customer. On appeal, the petiti oner submits a letter 

from the beneficiary, who explains the following with respect to the U.S. company's activities in the valve 

industry: 

First we ~ere thing [sic lto stock the material and sale in the market but after marketing 

study.jsicl We found that every customer wants the material directly from mascot 

valves our parents lsic] company for fast delivery and avoid double taxes . So now !the 

petitioner! is a marketing company for !the foreign entity] in USA .. To meet day to day 

expenses !the beneficiary! is using his managerial skill to manage two retail business in 
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TN & AL State & booking the orders for mascot valves in US & other countries from 

US office. 

Documentary evidence submitted similarly indicates that the petitioner does not actually engage in valve 

sales and that the beneficiary works directly for the foreign entity when marketing and selling valves. The 

petitioner's fRS Form 1120, U.S. Corporation Income Tax Returns, for 2010 states at Schedule E that the 

beneficiary spends only 50% of its time working for the petitioner. This would allow the beneficiary to 

spend the other 50% of his time working for the foreign entity. The petitioner's tax returns also state that its 

type of business is "gas station" and do not mention that the company is engaged in providing marketing 

services or valve sales. In addition, although it submitted evidence of a bank account for each of the gas 

stations/convenience stores, the petitioner provided no evidence of any other accounts. Email 

correspondencesfrom individuals interested in purchasing the foreign entity's products are <lddresscd to the 

general inquiry e-mail address for the Indian parent company. The record reflects that the beneficiary 

answers these inquiries through his email address with the foreign company.2 As noted by the director. 

n~:me of the numerous receipts, invoices, or customs documents indicates that the petitioner is in any way 

involved in valve sales or deliveries. The beneficiary's letter confirms this . Therefore , any duties the 

beneficiary performs to market and sell the foreign entity's valves do not constitute \YOrk performed for the 

petitioner. Further, even if such duties could be considered in determining whether the benl'l'iciary is 

employed in the United States in a primarily managerial or executive capacity, the petitioner has not shown 

the marketing and sales duties described qualify as managerial or executive tasks. 

Because the listed job duties appear to refer primarily to valve sales and thus work the beneficiary performs 

for the foreign entity, it is unclear which (if any) of the job duties listed actually applies to work done for 

the petitioner. As a result, the petitioner has in effect failed to provide a list of the beneficiary's job duties. 

This failure on the part of the petitioner is problematic in that it is the actual duties theniselves that reveal 

the true nature of the employil1ent. Fedin Bros. Co .. Ltd. v. Sava, 724 .F. Supp. 1103, 1108 (E.D.N.Y. 

1989), afl'd, 905 F.2d 41 (2cl. Cir. 1990). According to the regulations, failure to submit requested evidence 

that precludes a material line of inquiry shall be gro
1
unds for denying a petition. 8 C.F.R. ~ 10l .2(b)(l4). 

On this ground alone, the petitioner has failed to esta~l ish eligibility. 

' I 
The instant petition contains additional defects. llhe petitioner claims the beneficiary will serve in a 

I managerial capacity in that he supervises other e,mployees. The statutory definition of "managerial 

capacity" allows for both "pe. rsonne.l mana.gers" and '!'function managers." See section I 0 I (a)( 44 )(A)( i) and 
(ii) of the Act, 8 U.S.C. ~ IIOI(a)(44)(A)(i) and (ii). Personnel managers are required to primarily 

supervise and control the work of other supervisory', pt'ofessional, or managerial emploxees. Contrary to 

the common understanding of the word "manager," ihe statute plainly states that a "first line supervisor is 

not considered to be acting in a managerial capacity /merely by virtue of the supervisor's supervisory duties 

:• n less the employees supervised are profession a I./' Section I 0 I (a)( 44 )(A)( i v) of the A co: 8 C. F. R. ~ 

- All but one of the ematl mqutrtes ts dated after the peltttoner submttted the petition on February I, 20 I I . 

The petition~r must establish eligibility at the tim~ of filing the nonimmigrant visa petition. Marrer o( 

Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comh1'r 1978). As a result, the AAO cannot consider the 

orders placed after the filing of the petition. / 
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214.2( I)( I)( i i )(8 )(2). If a beneficiary directly supervises other employees, the bene fie iary must a I so lla ve 

the authority to hire and fire those employees, or i·ecommer1d those actions, and take other personnel 

actions. 8C.F.R.§214.2(l)(l)(ii)(8)(3). I 

I 
The list of job duties provided by the petitioner on the Form I-129 does not include any reference to the 

beneficiary's supervision or management of other e~ployees. The petitioner's accompanying letter does 

state: "[the beneficiary! s_hall supervise a staff of !10 employ~es." However, no other mforrnation is 

provrded regardrng what thrs clarmed supervrsory role entarls. Frnally, as noted above, the new lrst of JOb 

duties provided on appeal identifies the beneficiary aJ the company's "marketing manager" and includes no 
. f. b d. . · d · I rne111ron o su or 111ates or supervrsory utres. :· . 

I . 
The organizational chart submitted with the initial petition shows the beneficiary as Marketing 

Director/CEO. Under the beneficiary, it lists four inbividuals: an office manager, an accountant, and two 

store managers. The office manager has an assistant h1anager and data entry employee below her, and each 
I 

store manager has an assistant manager and four cashiers below him. In conjunction with the organizational 

chart , the petitioner submitted a list · of positions land each position's supervisor. In contr;rst to the 
I 

organizational chart, the list states that the data entr;y employee and assistant manager also report to the 

beneficiary's position . It is incumbent upon the peti'tioner to resolve any inconsistencies in the record by 

independent objective evidence. Any attempt to ex~lain or reconcile such inconsistencies will not suffice 

unless the petitioner submits competent objective evidence pointing to where the truth lies. Moner of Ho, 

19 l&N Dec. 582, 591-92 (BIA 1988). Further inconkistencies result from conflicting pieces of information . 

regarding the petitioner's number of employees. I On its Form 1-129, the petitioner claims eighteen 

employees. The organizational chart lists twelve erpployees, while the petitioner's business plan states it 

has sixteen. In this case, the petitioner has offered nb evidence to explain the discrepancies and clarify the 

organizational structure of the business. I · . 
In addition, the petitioner fails to adequately demon~trate that the beneficiary is not a first-line supervisor. 

It appears to allege that the beneficiary's subordinatfs are themselves supervisors. Due to the conflicting 

documents submitted by the petitioner, however, it i,s difficult to determine the organizational structure in 

·place at the time the petition was filed. Furthermor~, the job descriptions for the petitioner's subordinates 

do not indicate any positions that they in turn superlvise. Specifics are clearly an important indication of 

whether a beneficiary's duties are primarily execu:tive or managerial in nature, otherwise meeting the 

definitions would simply be a marter of reiterating ~he regulations. Fedin Bros. Co .. Ltd. v. Sava. 724 F. 

Supp. 1103 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d! Cir. 1990). The petitioner therefore fail~ to establish 

that the beneficiary is acting other than as a first -I ine jsupervisor of no.n-professi()nal retail store employees 

' 
Even if the petitioner had established that the benefi{iary will work in a managerial capacity in his rok as a 

supervisor, it must still show that the beneficiary wil,l primarily work in that capacity. In a letter submitt~d 
I 

on appeal, a claimed partner of the petitioner states: ! "Therefore, Beneficiary spends approximately 6Wic of 

his time in nonsupervisory duties and 40% of hiJ time on supervisory duties." As stated above. the 

petitioner has failed to show that his supervisory du:ties qualify as managerial in nature. However, even if 

they were, the petitioner's own evidence states that t~ese 'duties would nor make up the majority of his time. 
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The term "function manager" applies generally when~ beneficiary does not supervise or control the work or 

a subordinate staff but instead is primarily responsible for managing an "essential function" within the 

organization. See section IOI(a)(44)(A)(ii) of the Ac
1
t, 8 U.S.C. § IIOI(a)(44)(A)(ii). The term "essential 

function" is not defined by statute or regulation . If a! petitioner claims that the beneficiary is managing an 

essential function, the petitioner must furnish a detaitbd position description that clearly explains the duties 
I 

ro be performed in managing the essential function, i.e. identifies the function with specificity, articulates 

the essential nature of the function, and establishes th~ propmtion of the beneficiary's da i I y duties attributed 

to managing the essential function. See 8 C.F.R. § 21~ . 2(1)(3)(ii). 

The petitioner states that the beneficiary is its Maleting Director. The job duties provided primarily 
. ! 

include non-managerial tasks related to marketing a,nd sales. However, the petitioner has submitted no 

objective evidence that it has done any marketing 1ork for the foreign entity or that it will do so in the 

future. The petitioner submitted brochures and advertising materials for the foreign entity's products . 

However, there is no mention of the petitioner oJ the materials, nor is there any indication that the 

petitioner played a role in the creation or distributioh of the materials. Without documentary evidence to 

support claims, the assertions of counsel do not col1stitute evidence and will not sati~fy the petitioner's 

burden of proof. Maner ol Obaigbena, 19 l&N Deq. 533, 534 (BIA 1988); Moller of/_oureono. 19 I&N 

Dec . I (BIA 1983); Marter ul Ramirez.-.)"onchez., 17 l&N Dec . 503, 06 (BIA 1980). In addition. as 

previously discussed, the petitioner has not demonstl·ated that work done by the beneficiary in the area of 

valve marketing is actually on behalf of tl'le petit!ioner. Thus, the petitioner has failed ro ~how· the 
i 

benef;c;ary wdl act as a funct;on manager. 

1 

. 

For these reasons, the petitioner has failed to show tliat the beneficiary will work primarily in a managerial 

or executive capacity . Accordingly, the appeal will bb dismissed. 
I 

B ·D I. s · . o.mg usmess 
I 
I 

The director also denied the petition. in part, based hn a finding that the petitioner did not establish it was . I 

doing business in the United States. This finding wa~ based on the absence of evidence tying the pe'titioncr 

to any valves sales, marketing or ex potting, as well as the absence of evidence showing the operation of gas 

stations and convenience slOres. Upon review of 1all evidence submitted, the AAO concludes that the 

petitioner has provided sufficient evidence that it has[ been' dolng business for the past year. For the reasons 

that follow, the AAO will withdraw the director's dedision with respect to this issue only. 
'- I 

I 
As previously discussed, sales of the foreign entit~'s valves cannot be attributed to the petitioner. The 

documentary evidence regarding valve transaction~ do not reference the petitioning company. and the 

petitioner has not provided any evidence of payments it received in exchange for any services provided on 

behalf of the foreign entity. As a result, evidence of/business conducted relating to valve sales is irrelevant. 

Therefore, it is necessary to review business conducted on behalf of the petitioner's purported gas stati9ns 

and convenience stores. Doing business is defined hs the regular, systematic, and continuous provision of 

goods or services. 8 C.F.R. § 214.2(1)( 14)(ii)(H). J 
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The petitioner provided numerous documents regarding its operation of two gas stations/convenience stort'S. 

It submitted a Tennessee "Off Sale Beer Permit" and a business license for . The petitioner 

provided statements for two bank accounts, one for t and one for c. 

dba It also submitted copies of checks written by 

L as well as in-house "Profit and Loss Details" and "Depreciation and Amortization Repor1s." 

The "Profit & Loss Details" are labeled either" ' The 

petitioner has submitted quarterly federal tax filings as well as receipts for state tax payments made to 

Tennessee and Alabama. The Tennessee filings reflect monthly payments beginning in March of 20 I 0 and 

the Alabama filings retlect monthly payments beginning in August of 2010. The petitioner also provided 

in-house payr~oll spreadsheets and IRS Forms W-2 for employees. 

The evidence submitted by the petitioner sufficiently supports the claim that it has been doing business for 

the past year. The petitioner has met its burden of proof and the director's decision on this issue is 

withdrawn. 

C. Qualifying Relationship 

Beyond the findings in the director's decision, a remaining issue is whether the petitioner has established 

that a qualifying relationship exists between the petitioning entity and a foreign entity. To establish a 

"qualifying relationship" under the Act and the regulations, the petitioner must show that the beneficiary's 

foreign employer and the proposed U.S. employer are the same employer (i.e. one entity with "branch" 

offices), or related as a "par;ent and subsidiary" or as "affiliates." See generally section I 0 I (a)( 15 )(L) of the 

Act; 8 C.F.R. § 214.2(1). 

The petitioner claims at different times to be a subsidiary, affiliate, and branch of the Indian company, 

In its letter dated January 25, 20 I I, the petitioner states that "Mr. I the beneficiary I, 

I I and others own and control the US entity." 

However, the petitioner submitted stock certificates showing that the Indian entity owns a 51 9(. interest in 

the petitioner, while the beneficiary owns a 15% interest, and owns a 34% interest. The 

petitioner's 2010 IRS Form I 120, U.S. Corporation Income Tax Return, further contradicts this information 

by stating at Schedules E and G that the beneficiary has a 51% interest in the petitioner. It is incumbent 

upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 

attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent 

objective evidence pointing to where the truth lies. Matterr4'Ho, 19 l&N Dec. 582, 591-92 ( B lA 1988). 

Given the inconsistencies in the evidence provided, it is unclear who has ownership and control of the 

petitioning company. Without providing this information, the petitioner necessarily fails to demonstrate a 

qualifying relationship with the overseas entity. For this additional reason, the petition cannot be :tpproved. 
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An application or petition that fails to comply with the technical requirements of the law may be denied by 

the AAO even if the Service Center does not identify all of the grounds for denial in the initial decisinn . 

See Spencer Enterprises, Inc. v. United Swtes, 229 F. Supp. 2d I 025 , I 043 (E. D . Cal. 200 I), affd. 345 F.3d 

683 (9th Cir. 2003); see also Soltane v. DO.!, 381 F. 3d 143, 145 (3d Cir. 2004 )(noting that the AAO 

reviews appeals on a de novo basis) . 

Ill. Conclusion 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as 
I 

an independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 

eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act. 8 U.S.C. § 

1361 . Here, that burden has not been met. 

ORDER: The ap.peal is dismissed. 


