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DISCUSSION: The Director, Vermont-Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-1A nonimmigrant
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8
USC. §1 101(a)(15)(L). The petitioner, a Texas corporation established in July 2011, states that it.engages
in the retail and export of auto parts. The petitioner claims to be a subsidiary of located
in South Africa. The petmoner seeks to employ the beneflclary as president of its new offlce in the United
States ' :

The director denied the petition concluding that the petitioner failed to establish that the beneficiary would be
employed ina quallfymg managerlal or executlve position within one year of approval of the new office
petition. - :

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO. On appeal, counsel for the petitioner asserts that the director's
detenmmatlon is contrary to the evidence submitted. Counsel submits a brief and ‘copies of previously
submitted ev1dence n support of the appeal.

1. THE LAW

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous  year within three years preceding' the beneficiary's application for admission into the United
- States. In addition, the beneficiary must seek to enter the United States, temporarily to continue rendering his

or her services to the same employer or a subsndlary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity. :

The regulation at 8 C‘.F.‘R_. §‘ 214.2(1)(3) states that an individual petition filed on Form I1-129 shall be
accompanied by:

(i) ©  Evidence that the petitioner and the organization which employed or will employ the
~ alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of.this section.

(i) .~ Evidence that the alien will be employed in an executive, managerial, or specialized
~ knowledge capacity, including a detailed description of the services to be performed.

//

(iii)  Evidencé that the alien has at least one continuous year of full-time employment
abroad with a. qualifying organ1zat10n within the three years preceding the filing of
the petmon

(iv) Evidence that the alien's prior year of eniployment abroad was in a position that was
managerial, €xecutive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended
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- ~ services in the United States; however, the work in the United States need not be the
“saime work which the alien performed abroad.

The regulation at 8 C.F.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the beneficiaty is
coming to the United States as a manager or executive to open or to be. employed in a new office in the United
States, the petmoner shall submlt ev1dence that

*

(A) Sufficient physical premises to house the new office have been secured;

B) The beneflc1ary has been employed for one continuous year in the three year period
preceding. the filing of the petition in an executive or managerial capacity and that the
proposed employment involved executive of managerlal authorlty over the new.
operation; and '

© The intended Uhited States operation, within one year of the approval of the petition,
will support an executive or managerial position as defined in paragraphs (1)(1)(ii)(B)
or (C) of thissection, supported by information regarding: "

(1)  The proposed nature of the office describing the scope of the entity, its
organizational structure, and its financial goals;
(2) The size of the United States investment and the financial ability of the
foreign entity to remunerate the beneficiary and to commence doing business
in the United States; and '

(3) The.organizational structure of the foreign entity.

~ Section lOl(a)(44)(A) of the Act, 8 US.C. § 1101(a)(44)(A) defines the term managerlal capacity" as an
asstgnment within an orgamzatlon in which the employee primarily: '

(i) . manages the organization, or a department, subdivision, function, or component of
the organization; ' ‘ '

(i) 'superv1ses and controls the work of other superv1sory, professional, or managerial
employees, or manages an essential function wnhm the organization, or-a department
or subdivision of the orgamzauon

(iii) if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as l other personnel actions (such as
promotion: and leave authorization), or if no other employee is directly supervised,
functions-at a senior level within the orgamzatlonal h1erarchy or with respect to the
function managed; and

(iv) exercises discretion -over the day-to-day operations of the activity or function for
- which the employee has authority. A first-line supervisor is not -considered to be
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actmg in a managenal capacity merely by virtue of the superwsors supervnsory
duties unless the emp]oyees supervised are professional.

Section lOl(a)(44)(B) of the Act, 8 US.C. § 1101(a)(44)(B), ‘defines the term "executive capac1ty as an
+ assignment within an organization in which the employee primarily:

(1) directs the managément of the organization or a major component or function of the
organization; ‘

(i) establishes the goals and policies of the organization, component, or function;
(iii)  exercises wide latitude in discretionary decision-making; and

(iv) receives only general supervision or direction from higher-level executives, the board
of directors, or stockholders of the organization.

IL. THE ISSUE ON APPEAL

The sole issue addressed by the director is whether the petitioner established that the beneficiary would be
- employed in a qualifying managenal or executive posmon within one year of approval of the new office
petition. : :

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on December 23, 2011. -In a letter
dated Decémber 19, 2011, the petitioner described the beneficiary's job duties as follows:

As the President of the company, [the beneflclary] w111 be resp0n51ble for the followmg job
duties: o »

¢ Establish the general policies of [the petitioner] in the United States

e Direct the management of [the petitioner] in the United States including strategic planning,
market development, shipping and logistics

e Manage the managerial and technical staff of the company: .

¢ Responsible for policy development and implementation

~e. Establish the business goals of the organization and exercise w1de latitude in: discretionary

decision- makmg o :

. » Develop strategic alliance with the U.S. companies on various sales projects -

e Work closely with overseas parent company to develop company pollmes and provide

- strategic planning and implementation of key decisions .

e Work with foreign buyers in Africa to market company's products

e Plan, direct, and 1mplement all aspects of the marketing and sales strategies including sales,
public relations, advertlsmg, special events, customer service and relations

This is an executive position as defined under INA Sec. 101(a)(44), 8 CFR Sec.
214.2(D)(1)(ii)(B). ' : ‘
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The petitioner submitted a document titled “detailed description of each position" listing the job duties for
each of the beneficiary's proposed subordinates, including a manager, shipping clerk, sales person, and
accounts/clerical staff. The petitioner also submitted a two-page business plan for its auto parts export
business dated September 26, 201 1, which describes its hiting plan as follows:

The comvpany will employ 4 workers in the first year of its operation. An experienced
manager in auto part export business will be hired for the general operation of the company's
export business. -A shipping clerk will be hired for handling the shipping and warehouse
needs of the company. An accounting clerk will be hired for the company's accounts and
clerical duties. Afsales person will be hired for the company’s general sales. '

The petitloners two-page ‘business plan dld not include any further mformation regarding the companys
anticipated - organizational structure or financial ObJCCthCS for the first year of operations. See 8 C.F.R.

§214. 2(l)(3)(V)(C)(1)

The director issued a request for additional evidence ("RFE") on January 6, 2012, instructing the petitioner to
submit, inter alia, evidence to 'demonstrate that the beneficiary, within one year of operation, will be relieved
from performing the non-managerial, day-to-day activities involved in producing a product or providing a
service. The director advised that the job description provided at the time of filing was insufficient to
.~ establish that the beneficiary ‘would be performing primarily quallfylng duties and requested additional
' 1nformation regardmg the benefncnary s proposed role and the proposed subordmate posrtions

In response to the RFE, counsel for'the petitioner submitted the same list_ of duties it provided at the time of
filing the petition. Counsel additionally that such duties are "clearly managerial/executive in nature," and that
. the beneficiary will "spend virtually all his time in the executive/managerial duties." Additionally, counsel
emphasized that the beneficiary "will be the highest executive officer in the US" wrth "total discretion over
the running and operation of the business."

With response to the petitioner's proposed staffing, counsel stated; “The employer plans to hire 4 people
initially, after the approval of the beneficiary's L-1. None of the position requires a 4-year college degree,
although the Manager is réquired an Associate degree of equivalent.”

The director denied the petition on February 7, 2012, concluding that the petitioner failed to establish that the
. beneficiary would be employed in a qualifying managerial or executive position within one year of approval
of the "new office" petition In denying the petition, the director found that the benefrcnary would not be
involved in the supervision and control of the work of other supervisory, professional, or managerial
employees who will relieve him from performing the services of the corporation within one year of the
commencement of operations The director further found that there is insufficient evidence to show that the
U.S. entity, within one year of operations, can reasonably be expected to operate at a level that will support
. the beneficiary's proposed executive position or that he would be relieved from performmg the day-to-day
operanons lnvolved in providing goods or services. .

On appeal counsel for the petitioner submits a brief and indicates that the director "did not provide a single
specific fact to show that the beneficiary would be engaged in non- managerial work.” Counsel submits the
same list of job duties previously provided and states the following:
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USCIS position is in contrary [sic] to the evidence submitted. The documents submitted
clearly shows that the beneficiary would be employed in a managerial position involving in
the supervision and control the work of a Manager, who will be responsible for the day-to-
day operations of the business. This was provided in the Business Plan, list of subordinate -
positions, the _]Ob duties, and other related documents submitted to USCIS.

Counsel maintains that the director's decision "did not provide a single specific fact to show that the
: benefrcrary would be engaged in-non-managerial work."

- Upon review and for the reasons stated herein, the petitioner has not established that it would employ the
benéficiary in a qualifymg managerial or executive capacrty wrthm one year of commencing operations in the
United States.

The one-year "new office provision is an accommodation for newly established enterprises; provided for by
U.S. Citizenship and Immigration Services (USCIS) regulation that allows for a more lenient treatment of
managers or executives that are entering the United States to open a new office. When a-new business is first
established and commences operations, the regulations recognize that a designated manager or executive
responsible for setting up operations will be engaged in a variety of low-level activities not normally
performed by employees jat the executive ‘or managerial level and that often the full range of managerial
responsrbllity cannot be performed in that first year. In an accommodation that is more lenient than the strict
language of the statute, the "new office" regulations allow a newly established petitioner one year to develop
to a point that it can support the employment of an alien in a primarily managerial or executive position.

Accordingly, if a petitioner indicates that a beneficiary is coming to the United States to open a "new office,"
" it must show that it is prepared to commence doing business 1mmed1ately upon approval so that it will support
- a manager or executive within the one-year timeframe. See generally, 8 C.F.R. § 214.2(1)(3)(v). At the time
of filing the petition to open a "new office," a petitioner must affirmatively demonstrate that it has acquired
sufficient physical premises to house the new office and that it will support the beneficiary in a managerial or
executive position w1th1n one year of approval Specifically, the petitioner must descfibe the nature of its
business, its-proposed orgamzatlonal structure and financial goals, and submit evidence to show that it has the
financial ability to remunerate the beneficiary and commence doing business in the United States. /d.

At the time of filing the petition and in resoonse to the RFE, the petitioner and counsel indicate that the
beneficiary's position-is an executive pos_itio,n as defined by statute and regulation. However, on appeal,
counsel for the petitioner asserts that the beneficiary's job duties are "managerial and executive in nature.” A
beneficiary may not claim to be employed as a hybrid "executive/manager” and rely on partial sections of the
two statutory definitions. If the petitioner chooses to represent the beneficiary as both an executive and a
manager, it must establish that the beneficiary meets each of the four criteria set forth in the statutory
definition for executive and the statutory definition for manager.

On review, the petitioner's description of the beneficiary's duties fails to. establish that the beneficiary will be
engaged in either a primarily manageriai or primarily executive position. While the AAO does not doubt that
“the beneficiary will exercise discretionary authority over the U.S. company as its president and partial owner,
the petitioner has not provided sufficient information detailing the beneficiary's proposed duties at the U.S.
company to demonstrate that these duties qualify him as an executive. Here, the petitioner characterized the
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beneficiary's role as president and identified his duties as "establish the general policies .of [the petitioner]";

"direct the management of [the petitioner]"; "manage the managerial and tec_hnical staff"; and "establish the
business goals of the organization and exercise wide latitude in discretionéry decisidn-making.” “These duties
merely paraphrase the- statutory ‘def‘inition of executive capacity. See section 101(a)(44)(B) of the Act.
Conclusory assertions regarding the beneficiary's employment capacity are not sufficient. Merely repeating
the language of the statute or regulations does not satisfy the petitioner's burden of proof. Fedin Bros. Co.,
Ltd. v. Sava, 724 F. Supp. at 1108 (E.D.N.Y. 1989), affd, 905 F. 2d 41 (2d: Cir. l990); Avyr Assécia’tes, Inc.
v. Meissner, 1997 WL 188942 at *5 (SD.N.Y.). Reciting the beneficiary's vague job responsibilities or.
broadly-cast business’ objectlves is not sufficient; the regulatlons require a detailed description of the
beneficiary's daily job dutles

- Although advised that the initial position description was 1nsufflc1ent and afforded a second opportunity -to
- supplement the record, the petmoner failed to provide any detail or explanatlon of the beneficiary's proposed
activities in the ‘course of his daily routine in response to the request for evidence. Instead, the petitioner
simply listéd the same or similar duties previously submitted and again failed to provide a breakdown of the
amount of time the beneficiary devotes to each task. Failure to submit requested evidence that precludes a .
material line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

This failure of documentation is important because the petitioner's des'cription of the beneficiary's job duties

includes potentially non-qualifying duties and does not establish what proportion of the beneficiary's duties

are managerial or executive in nature, and what proportion are actually -non-managerial. See Republic of

Transkei v: INS, 923 F.2d 175, 177 (D.C. Cir. 1991). For example, duties such as developing alliances with

U.S. companies'on sales projects, working with foreign buyers to market the company's products, and
" implementing the company sales, public relations, advertising and customer service activities, without further

* explanation, do not clearly fall within the statutory definitions of managerial or executive capacity. Specifics
are clearly ‘an important indication of whether a beneficiary's duties are primarily executive or managerial in
nature, otherwise meeting the definitions would simply be a matter of reiterating the regulations. Fedin Bros.
Co., Lid. v. Sava, 724 F. Supp. 1103 (E.D.N.Y. 1989), gff'd, 905 F.2d 41 (2d. C|r 1990). The actual duties
themselves reveal the true nature of the employment ld. at 1 108

While several of the dutles described by the petitioner would generally fall under the definitions of executive
capacity, the lack of specificity raises questions as to the beneficiary's actual proposed responsibilities.
Overall, the position description alone is insufficient to establish that the beneficiary's duties will be primarily
. in a managerial or an executive capacity, particularly in the case of a new office petition where much is
dependent on factors such as the petitioner's business and; hiring plans and evidence that the business will .
grow sufficiently to suppon the benef1c1ary in the intended managerial or executive.capacity. The petitioner
has the burden to establish that the U.S. company will realistically develop to the point where it will require
the beneficiary to perform- duties that are primarily managerial or executive in nature within one year.
Accordingly, the totality of the record must be considered in analyzing whether the proposed duties are -
plausible considering the petitioner's anticipated staffing levels and stage of development within a one-year
period.

“In order to qualify for L-1.nonimmigrant classification during the first year of operations, the regulations
require the petitioner to disclose the business plans and the size of the United States investment, and thereby '
establish that the proposed enterprise will support an executive or managerial position within one year of the
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approval of the petition. The petitioner is required to describe the nature of the office, the anticipated scope of
the entity, its proposed organizational structure and its financial goals. See 8 C.F.R. § 214.2(D3)(v)(C).

At the time of filing, the petitioner submitted a two-page business plan that did not describe the foreign
entity's vision or actual plans for the U.S. company. The business plan does not contain any information
regarding anticipated revenues and capital required for carrying out its plans to operate as a "retailer and

" exporter of auto parts” in the United 'Statés. As. such, it is impossible to determine, based on the minimal

evidence submitted that the beneficiary would be relieved from performing non-qualifying duties within one
year of commencing operations. The regulations require the petltloner to present a credible picture of where
the company will stand in exactly one year, and to provide sufficient supporting evidence in support of its
claim that the company will grow to a point where: it can support a managerial or executive position. Going
on record without supporting documentary evidence is not sifficient for purposes of meeting the burden of
proof in these proceedings. Marter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998) (citing Marter of
Treasure Craft of Calzforma 14 I&N Dec 190 (Reg. Comm’r 1972)).

While the petitioner consistently indicates that the co_mpany will hire a manager and three employees during

‘the first year of operétions, the business plan does not include any financial information and thus does not

corroborate the petitioner's assertions that the company would support the claimed employees during its first
year of operations. The evidence does not satisfy the petitioner's burden to provide evidence of the company's
financial objectives or to establish the size of the United States investment and its financial ability to
commence doing business in the United States. See 8 C.F.R. § 214.2(DB3)V)(C). Further, the AAO notes
that while the petitiorier claims that it will hire a shipping employee, an accounting clerk, a sales employee
and a manager, it has not indicated that it will hire an employee to source and purchase the automobile parts it

“intends to export, or to assist the beneficiary with his stated responsibility for implementing "public relatlons

advertising, special events, customer service and relations.” .

The definitions of exqcutiye and managerial capacity each have two parts.- First, the petitioner must show that

" the beneficiary will p&:rfonn the high-level responsibilities that are specified in the definitions. Second, the

petitioner must. show that the beneficiary will primarily perform these specified responsibilities and will not
spend a majority of ‘his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533
(Table), 1991 WL 144470 (9th Cir. July 30, 1991). The fact that the beneficiary owns and manages a

. business does not necessarily establish eligibility for classification as an intracompany transferee in a

managerial or ‘executive capacity within the meaning of sections- 101(a)(15)(L) of the Act. See 52 Fed. Reg.
5738, 5739-40 (Feb._26, 1987) (noting that section 101(a)(15)(L) of the Act does not include any and every
type of “manager” or-:“executive”).

Based on the ev1dent1ary deficiencies address above, the AAO will uphold the director's determination that
the petitioner failed to establish that the beneficiary would be employed 'in a qualifying managerial or
executive capacity within one year of the approval of the new offlce petition. Accordingly, the appeal will be
dlsmlssed :

11I. CONCLUSION

The petition will be de_niéd and the appeal dismissed for the above stated reasons, with each considered as an
independent and. alternative .basis for the decision. In visa petition proceedings, the burden of proving
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eligibility for the benefit sought remains entirely with the petmoner Sectlon 291 of the Act, 8 U.S. C § 1361
Here that burden has not been met. , ‘ : A ‘

ORDER: The appeal is dismissed.



