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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The malter is
now before the Administrative Appeals Office (AAO) on appeal. The-AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary as a nonimnﬁgr;ml
intracompany transferee pursuant (o section 101(3)(15)(L) of the Immigration and Nationality Act (the Act), 8
US.C. § 1101(a)(15)(L). The petitioner, a Texas Aimited liability company established on July 7, 2009,
engages in the business of product prouurcmcnl and export management. 1t claims o be an afliliate of
based tn Dubai, United Arab Emirates. The peditioner seeks
lo employ the bcncllu(\ry in the position of Progurcmcnl Director in its new office in the United States for a
period of three years.' '

The dlrcuor denied the pumon concludmg:, that the petltlonu failed o establish that the hcnwuary wnll he
employed in.an executive capacity.

P '
The _petitioner quhsequcntly filed an appeal. The director declined to treat the appeal as a motion and’
[orwarded the appeal to the AAO.. On appeal, Lhu petitioner asserts that the-beneliciary will be employed in
an executive. capacity, and that the petition should be treated as a “new office™ petition.

‘ b
I. The Law

To establish Lllblhlllly lnr the L-1 nommmlgrdnl visa cldssmcduon the pculmnu must mect the criteria
outlined in section 101(a)(15)(L) of the Act. Sp(,uflcdlly, a qualifying organization must have employed the
beneliciary in a qualifying managerial or executive capacily, or in a specialized knowledge capacity, for one
continuous year within three years preceding the beneficiary's appllcduon for admission into the United
States. In addition, the bcnclludry must scek to'enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or alfiliate thereof in a managerial, exccutive, or
spccializcvd knuwlcdgc cupacily.

The I‘LEU]dllOﬂ at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I- 1’9 shall be
accompanied by: - -

(1) Evidence thal the petitioner and the organization which employed or will employ the

dlien are qualifying organizations as defined in paragraph (1)(1)(i1)(G) of this section.

(ii) Evidence that the alien will be ecmployed in an exceutive, manageriad, or specialized
knowledge capucf[y, including a detailed description of the services to be performed.

(i1i) ,Evidcncc that the alien has at least one continuous year ol full-time employment

' abroad Wllh a qualifying org,dnudtlon Wllhln the lhru, years preceding the filing of
the pumon :

(iv) Evidence that the alien's prior year of employment abroad was in a position that was -
managerial, executive or involved: specialized knowledge and that the alien’s prior

A
: Pursu(ml to 8 C.F.R. § 214’2(1)(7)(1)(A)(2) if the henctluary is coming to the Umtul States to opw or he
employed in a new office, the petition may be approved for a period not o exceed one vear.
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education, training, and employment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the
same work which the alien performed abroad. ,
Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B).: defines the term "exccutive capacity™ as an
assignment wilhin an organization in which the cmploycee primarily:

(1) directs the nhnmgj(,munl ()i the organization or.a major wmpnnwl or functon of the
R A organization; )
7
(i1) establishes the goals and policies of the organization; component, or function;

(ifi) . exercises wide latitude in discretionary decision-making; and

(iv)  receives only general supervision or direction from higher-level executives, the board
of directors, or stockholders ol the organization.

8 C.F.R. § 214.2()(i1)(F) defines the term “new office” as “an organization which has been doing business in
the United States through a parent, branch, afl’iliatc, or subsidiary for less than one ‘,\«'e(u" (cmphasis added).”
The pertinent regulations at 8 C.F.R. § 214. 2(1)(1)(11) define the term quahlymg organization" and rlel(,d
terms as follows:
(G) Qualifying orqamzatlml means a United States or foreign [irm. u)rpur‘llmn or other
legal entity which: ’

o

(1) Meels exactly one of the qualifying - relationships specified in the
definitions of a parent, branch, alfiliate. or subsidiary specified in
paragraph (D(1)(i1) of this section; ‘ : (

: N ) Is or will be doing business (engaging in international trade is not

" required) as an employer in the United States and in al least one other
country directly or through a parentybranch, affiliate or subsididry for the
duration ol the alien's stay in the United States as an intracompany

( : © transleree] .
l * 3
- \ ‘
v
) Parent means a firm, corporation, or. other legal entity which has subsidiaries

(K) 'Sllbsidiary means a firm,.corporation, or other legal entily of which a parent owns,
directly or indirectly, more than hall ol the entity and Cnnlmls the entity; or owns,
directly or indirectly,-half of the entity and u)mmls the entity: or owns. directly or
indirectly, 50 percent of a 50-50 joint venture and has equal control and veto power

4
i



(©)©) o

Page 4
over the entity; or owns, directly or indirectly, less than hdl[ of the umly, hut in lact
controls the entity.
(L) Affiliate means
(1) One of two subsidiarics both of which are owned and controtled by the same
~ parent or individual, or
(2) One of two legal entities owned and controlled by the same group of individuals,
; cach individual owning and controlling approximately the samc share or
proportion of each entity. . \
[; , | . )
(H) Doing business means the regular, systematic, and continuous provision of goods
~and/or serviges. by a qualifying organization and does not includc the mere presence
‘ot an agent or oftice of the qualifying organization in the United States and abroad.
11~ The Issues on Appeal e ' ) . 5 1

Y . .

A. - Executive Capacity

The hrsl issue lo be addressed is whether the peuuont,r establlshcd that the l)Lndlumy w1ll be cmployed in
the United Statés in-a prlmdnly executive mpauly

The petitioner filed “Form 1- 129, Pumon lor a Nommmwrdnl W()rkcr on September 9, 20101, On Form 1-129,
the petitioner indicated that it currently umploys onc employee in the United States. It also indicated that 1t
has a gross annual income ol $3,040,000 and a net annual income of $1,247,000.

‘According to a letter dated July 29, 2011 submitted with the petition, the petitioner described the beneficiary’s
job duty as Procurement Director as “supervising and controlling the U.S. operations of our company.” In
addition, the petilioner listed the following additional duties for the beneticiary:
1. Sel th vision, str(llwm dLCl\I()I’I u(puldlmns (md ‘mnufll objectives for the. overall
procurcmcnl organization; .
2. Hire and lead the stralegic proguremcnl tearh, has oversight rcspnnslhllx(y for all
’.pmcurcmpnl activities, and ensures qual,uy materials and services are obtained. and

’

. delivered at the lowest total cost; - I _

3. Develop, redesign, implement and maintain proccdurcé for the overall procurement
organization (strategic and tactical) focused on clients in Dubai;

4. Oversce the -management, selection and development ol suppliers (0 u)mmunusly
[improve quality, delivery and price in a way that positively impacts tht corporation and
stralcglc. management of-the supplicr base; ‘ 4

5. Ensurc, that new xourus mcel selection criteria and that best powhk pricing and

' contractual (erms are obtained lnr local and export raqunrcmcmx .

6. Provide lcddushlp in sourcing, purchasmg and supplier management with LXPLH]SL in
‘up()rtméj to Middle East;
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7. Establish targets and measures for sourcing prdducts including the demonstration o't“b
suppllu product and pmuss uxpauly in the shortest possible timelrames; - ‘

8. Forecast _procurement: costs on a quarterly b(lblb and prowdu input costs for the annual
company budget process; :

9. Communicate on a consistent basis with exeeutives and managers in order W c.\lle')li.sl'n

and execute mlcy.ncd procurement initiatives throughout the enterprisce;

10. Lead, develop and execute strategic sourcing.strategics, best practices and inititives o
support aggressive 1mprovem(,nts in supplier quallly, delivery, pricing, lead times,
paymeént and other areas as identilied; ‘

11. Benchmark, track and analyze annual perlormanc.e metrics and sourcing lrcnds against .

" budget and vendor performance to demonstrale continuous improvement and progress

. against stralegic objectives; and ;

12. Build, dcvélop coach and support an clfective leadership team o drive achicvement of
organizational objectives by identifying opportunities for gmwlh and lc¢arning while
1(>sl<,nn5 a hlgh pcrlmmdnu, culture. ‘

According to the same letter, the petitioner sla_ted that it intends 0 hire an additional five employees within
the firsl two years, including Produc,’l SourcingISpeCialists, and Producl Sourcing Manager(s).

The pumoner 5ubmmcd~1ts Business Plan, which described the nature and scope. of the pelmonel services
as offering complelt export management services plus inventory consulting scrvices” ncluding:
supplier/buyer identilication; purchasméD process u)nlrdumg and consulting; \hl])pll]L setup; wauhounnu

<1|r(1l1g:,<,|ncnls, and delivery. : . S r

"The direét‘or issued a request for evidence (“RFE™) in which he requested, inter alia, the following: (1) a
breakdown of the number of hours-devoted to each of the beneficiary’s job duties on @ weekly basis; (2) o
short answer explaining how many subordmate supervisors will be under the beneficiary’s management and
the job“duties of the employees to be managed; (3) a list of the petmoner s U.S. employees that identify each '

“employee by name and position litle, as well as complete position descriptions for all meloy;us, and (4) an
organizational chart/diagram depicting where the position of Procurement Director {its into the organization.

In response to the RFE, the petitioner submitted a forty-four page brochure describing the beneficiary’s
proposed position in the United States and the U.S. organization’s proposed structure. In this brochure, the
petitioner indicated that the béncliciary will spend 80% of his time onexecutive tasks, and 20% of his time on
non-executive tasks. The petitioner also indicated that the beneficiary will report directly 1o the Managing.
Director, and will be “responsible for all Sales; Proctrement, and Sourcmg activities for .the Company.”
Furlhcrmore the pcuuonu indicated lhdl the benclluary will be’ rcsponslbla tor the following:

A key function is supervising an orgariization to be formed and developing and implementing

sales and business development strategies. Take an active role in the product procurement

process by recommending potential targets and mvolvumenl in negotiations.  Follow the

technical and commcrual developments within the lnduslry and make recommendations

dcu)rdm”ly
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Review -and or prepares all major contracts, and coordinate with the major ‘vendors 10

acceplable paymcnl and delivery terms. Demonstrated experience in building new business

and extending services mto new markets by building strong client rcldlmnshms

‘Directs and oversees the [pélilioner’s] purchasing functions. Develops policies and

procedures related to the procurcmént of goods and services. Familiar with a varicty of the

‘field’s concepts, practices, and procedures Relies on extensive experience and judgment to

plan and accomplish goals. Leads and directs the work of others. A wide degree of uumvny

and latitude is expected. , :

) _ _ e

Finallyi, the pctitioncr indicated that the procurement division would be headed by the beneficiary and 1s
“projected %o be 16 individuals” including five sourcing managers and eleven sourcing specialists.  The
petitioner indicated that all sixteen positions for the sourcing managers and sourcing specialists are currently
“open positions to be hired.” The petitioner also provided an organizational chart showing the managing
director as the head of the organization that directly supervises the beneficiary. In wrn, the beneficiary will
directly supervise the five sourcing managers, who each will supervise two sourcing specialists. '

The director denied the petition, concluding that the petitioner failed to cstablish that the beneficiary will be
employed in a primarily executive capacity. The director concluded that the beneliciary’s job duties were
“vague and reminiscent of ilﬂl]ﬁgmtiDn regulations,” with little or' no explanation of what the beneficiary’s
actual job duties entail. The director questioned the credibility of the beneficiar’s stated job duties. noting
that there was a substantial overlap between' the beneficiary and the managing director’s duties.” The director
also concluded.that the petitioner did ot qualify as a new oflice. V

On appeal, the petitioner asserts the beneficiary will be performing in a primarily exccutive capacity, and
refers back to the prior submissions detailing the beneficiary’s job duties.” The petitioner clarifics the
differences between the beneficiary’s job duties and the managing director’s duties. The petitioher also
‘asserts that the petition should be considered a new office peti[io_n. /

Upon review of the record; the AAO finds that Ihc petitioner failed to establish lhAl the beneficiary will be

meloycd na pnmdrlly executive uxpduly

Prcliminurily the AAO will address the petitioner’s assertion that it should be considered a’"new office."
b[)L(,lllLd“y, the petitioner asserts that it should be conslderc,d a new office because it was recently acquired
by (“the foreign ennty Y on May 2011,

The AAO finds that the petitio,ner' does not qualify asa “new office” as deﬁned by the regulation. § C.F.R. §
214.2(1)(1)(ii)(F) defines the term "new office” as “an organization which has been doing business in the
United States through a parent, branch, aftiliate, or subsidiary for less than one year (¢cmphasis added).” As
the petitioner was established in the United States or July 7, 2009 and filed the instant petition on September
8, 2011, it has prima facie been doing business in the United States for'more than once year. The petitioner
submitied no evidence (o establish otherwisc. Therelore, the petitioner aildd 1o cstablish that it gualifies as a
“new office™ in order to receive the more lenient treatment afforded o new offices. Whether or not the
petitioner was subsequently acquired by another company does not changc the fact that'the pcmmnu has been
doing business in the United States for more than one year prior to filing.

'
N
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The L-1A nonimmigrant visa is not an cmr/cpréneurial visa classification that would allow an alien a prolonged
stay in the United States i‘n'zi non-managérial or non-executive capacity (o start up a new business, or mulliple
new businesses. The'one-year "new office” provision-is an accommodation for newly established enterprises,
provided for by USCIS regulation, that allows for a more lenient treatment of managers or executives that are
entering the United States to open a new office. When a new business is first established and commences
operations, the regulations recognize - that a designated manager or executive responsible for setting up
operations will be engaged in a variety of low-level activities nol. normally pcrlnrmul by employees al the
executive or managerial level and that often the full range ol managerial responsibility cannot be performed in
that first year. In an accommodation that is more lenient than thu strict language of the statute, the "new
office” regulations allow a ncwlv established petitioner one year to dudnp o a point that it can support the

employment ol an . alien in a pnmdrlly ~managerial or executive position. See generally 8 C.F.R.

§ 214, 2(HEXV)-

A
By allowmg, multiple petilions undér the more lenient standard, USCIS would in cffect allow [orui;,n entities 1o
create under-funded, under. sldlluj or even inaclive u)mpanles in the United States, with the expectation that they
could receive . muluplc extensions ol their L-1 status without prlmdnly engaging in managerial or exceulive
duties. The only provision that allows for the extension of.a "new office" visa petition requires the petitioner 1o
demonstrate that it is staffed and has been "doing business" in a regular, systcmatic, and continuous manner for
the previous year. 8 C.F.R. § 2'14.2(/1)(]4)(“). " ’ ‘ 3

/ '
In addition, the petitioner mnmlly mdlctm,d on Form I- 129 that the beneficiary was not coming 10 the United
States to open a new office. A petitioner may not make malterial changes to a petition in an effort to make a
delicient petition conform (o USCIS requirements. See ‘Matter of Izunimi; 22 1&N Dec. 169, 176 (Assoc.
Comm’r 1998). The petitioner must establish that the posmon offered to the beneliciary when the petition
was filed merits classification as a nmnagcndl or exccutive pmmon M(lff(’l of Michelin Tire Corp. 17 1&N
Dec. 248, 249 (Reg. Comm’r l978) , ’

Thcrefpre_, the petilion must be adjudicated pursuzlnl to the regulatory requirements applicable to individual
petitions pufsuahl to 8 C.F.R. § 214.2(1)(3)(i)-(iv). The petitioner must demonstrate that it is able to support the
beneficiary in an executive position as of the date of filing the petition. See Matter of Michelin Tire Corp., 17
&N Dec. 248 (the petitioner must establish eligibility at the time ol filing the nonimmigrant visa pelition).
When examining the executive or managerial capacity of the beneficiary, the AAO will look ['irsl o the
petitioner's description of the job duties.  See 8 C.F.R. § 214.2(1)(3)(ii). Beyond the beneﬁcmly s position
description, the AAO must review the totality of the record 1ncludmzﬁ déscriptions of the beneficiary's
subordinate employeés, the nature of the petitioner's busmcss lln employment and remuncration of
employees, and any other facts contributing to a complete unduslandmg of a beneficiary's actual role in a
business. The evidence must substantiate that the duties of the beneficiary and his or her subordinates
correspond to their -placement in an organization's structural hierarchy; artificial tiers of subordinale
employees and. inflated job titles are not probative and will not establish lhal an organization is sufficiently
u)mplcx Lo Support an executive or manager posmon ,
In the instant\mat"ter,.the, petitioher described many of the beneficiary’s duties in vague and overly broad
terms, such as as: “[s]et ‘the vision, strategic decision, expectations and annual objectives for the overall
procyrement organization™; “oversight responsibility for all procurement activitics”; *“[d]evelop, redesign,

)
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implement and maintain procedures for the overall procurement organization: “and “[ljead, develop and
~ execute stralegic sourcing strategies, best practices and initiatives.” This type ol vague and broad language
provides litlle, if any, insight into the beneficiary’s actual da\ly activities in the United States. Reciting the
beneficiary's vague job responsibilities or broadly-cast business ()b]CLllVLS is not sufficient; the regulations
require a detailed description of the beneficiary's daily job duties. The pclmnnu has failed o provide any
~ detail or explanation of the beneficiary's activities in the course of his ddlly routine.. The actual duties
themselves will reveal the true nature of the cmployment. Fedin Bros. Co., Lid. v. Suva, 724 F. Supp. 1103,
1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). Specifics are clearly an important indication of
whether a bcnclludrys duties are primarily cxccullve or managerial in nature, otherwise mu.lmgD lhc
delinitions would simply be a matter of rutcralmé the regulatlons Id. '

In addition 16 being \'{ague and overly broad, the beneficiary’s job duties are nol €ntircly credible when
considered in the context of the petitioner’s actual organizational structure at the time the petition was filed. -
The petitioner described the beneficiary’s primary role as to dire¢t and oversee the petitioner’s purchasing
functions and to head the procu/rcmem division. However, at the time of filing, the petitioner had no
procurement division nor any purchasing specialists o perform the lower-level procurement and purchasing
functions to be dirccted. - At the time of filing, the petitioner employed only onc employee, the managing
director. Therefore, the record is unclear; what the beneficiary’s S actual.duties will be, :

Morcover, lhc rc,cord is unclear who, if not the beneficiary, would perform the tdsl\s necessary Lo provide the
services of the U.S. petitioner’s daily operations. Consndermg that the petmonel s only employee is the
managing director who is the head of the U.S. organization and directly supervises ‘the beneficiary, the
petitioner failed to credibly establish that it will employ the beneficiary in a primarily exccutive capacity. The
petitioner’s claim that the beneficiary’s executive duties will constitute 80% of his time is not realistic given
the size, structure, and nature of the petitioner’s operations at the time ol liling.

An‘enﬁployee who “pp'inmrib/"’ perlorms the tasks necessary to produce a product or Lo provide services is not
consideted to be “primarily” employed in a mahagerial or executive capacity. See seetions 101a)(44)(A) and
(B) of the Act'(requiriﬁg, that one “primarily” perform the enumerated managerial or executive dutics); see

also Boyang, Lid. v. ILN.S., 67 F.3d 305 (Table), 1995 WL 576839 (Yth Cir, 1995)(citing Mattw 0/ Church

Sczentology International, 19 1&N Dec..593, 604 (Comm r 1988))
Notably, the petitioner failéd to prbVidc a complete p()éilion description for the managing direclor, uhhuugh
this was specifically requested in the RFE. The petitioner’s, failure to submit the position description lor the
managing director is significant, considering that the managing director is the petitioner’s only employee. As
noted by the director, many of the beneficiary’s proposed job duties, such as setting the petitioner’s direction
and hiring and firing staff, Seem more appropriate for the mmmvm:v director vather ihan the be n\l‘ici Iy
Failure to submit requested evidence that precludes a matérial line ol inquiry shall be grounds for (h nvmn the

petition. 8 C.F.R. § 103.2(b)(14).

On appeal, the petitioner prov1des an explanation of the managing dlrecml S duues However, the AAO will
not consider this statement for any purpose. See Matter ofSorzano 19 1&N Dec. 764 (BIA 1988); Matter of
Obaigbena, 19 1&N Dec. 533 (BIA 1988). The petitioner was put on notice of required evidence and given a
rcasonable opportunity to provide it for the record before the, visa petition was adjudicated. The petitioner

e w
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huled to submll the requested evidence and now submits it on appcal The appeal may only be zidjudicule\d,
based on the rccord ol proceudln be1ore the director.. ' :

"\

B. Quali/'ying Relati()nship S

" Beyond the decision of the director, the pum(mu failed to establish that it has a qualifying relationship with
the beneficiary's foreign \cmpluyu. To establish a quahlymg relationship” under the Act and the regulations,
the petitioner must show that the beneficiary's foreign employer and the proposed U.S. employer are the same
employer (i.c. onc entity with "branch" offices), or related as a "parent and subsidiary” or as "affiliates.” See
generally section 101(a)(15)(L) of the Act; 8 C.F.R. § 214.2(1). In addition, the petitioner must show that it
and the foreign entity .meet the detmmon of “qualifying organization” as delined in 8 C.ER.

§ 214 2(1)(1)(11)(0)

The pclllloner indicated on the Form 1-129 lhdl it a subsldmry ot and that
the foreign entity owns 10()’/0 01 the petitioner. . : ' /

In support of the qualilying relationship, the petitioner submitted, inter alia, the lollowing documents:

1. Business Purchase Contract executed on May 17, 2011 between the petitioner (“seller™)
- and the foreign entity (“buyer™), in which seller agrees to sell and buyer agrees to buy the '
petitioner’s entire business. As payment, the seller was to receive total net stoc k warth
$50,000 in lhe 10ruLn entity at closing to occur on May 17, 201 l : S f.
/

2. Certificate issued by the foreign entity to for 4500 shares of preferred stock,
dated May 13, 2011, with the following restrictive legend: “The shares represented have
been acquired for investment and have not been registered under [code or law]. Such
shares may not be sold or transferred or pledged in the absence of such registration.™;

3. Employment - Agreement effective 'May 21, 2011, by and between the petitioner
(“employer™) and (“executive employee”). According to this agreement,
the einployer“‘shall.elnpiloy Executive Director as a(n) Director and Shareholder.”; and

4. "Membership Certilicate number 5, issued by the petitioner to the foreign entity for “one

~

“hundred percent™ membership interests on May 17, 2011,
.t \ | _
Upon review of the record, the pctilioncf failed to submit credible evidence establishing the q'u;llil'ying
relationship. The abové-listed documents-are inconsistent and lack reliability.
7 g : ' v
First, the Business Purchase Contract in which the foreign entity purportedly acquired the  petitioner was
executed on May 17, 2011. However, the share certificate issued by the foreign entity to was
dated May 13, 2011, four days prior to the execution and closing date of the purported acquisition.

K} !

In addition, the foreign entity’s share certificate to is not credible. t'was written entirely in the .
English language, even though the foreign entity is a corporation registered and operating in Dubai, United -
N . ; s o . : )

A
N
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Arab Emirates. Furthermore the restrictive legend on’ the share certlhcdte speulteally states that the
transaction represented by the certificate “have not been registered under [eodc or law].”

Membemhlp Certificate number 5 issued by the petlttoner to the foreign entity for “¢ne hundred percent”
membershtp interests on May 17 2011 is also not reliable. The membership certilicate’is not sig ned by any
erresentdtlve ol the petitioner.

The petitioner’s business plan _writt_enAin 2011 made two references to its parent company as
The petitioner failed to explain its relationship to

~ Furthermore, the pelitioner claims that thtough the purported acquisition in May 2011, the foreign entity
became the sole owner of the petitioner. However, the Employmeht‘iAgreement between the petitioner
(“employer™) and (“executive employee™) specifically states that will be the
exceutive director and sharcholder. The fact that remains a sharcholder of the petitioner directly
undermines the petitioner’s claims that it is 100% owned by the foreign entity. Moreover, according to the
Texas Comptroller of Public Accounts’ website, ! is still listed as the sole member.” Considering

that neither the transfer ol shares fromthe foreign entity o _ o or from the petitionei-w the toreign '

entity, were registered in accordance with the law, the petitioner has failed 1o establish IhL lwmm acy of the
purported quUISlllOH or whether it actually oceurred _ v

v

It 'is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective -

evidence.”Any attempt to explain’ or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-
92 (BIA 1986) Doubt cast on any ‘aspect of the petitioner's proof may, of course, lead o o recvaluation of the
lLlldblllly and 5ullu,1<,n<_y 01 the remamnng evidence oflered in support ol the visa pelmon Id.

\
-

Finally, the petitioner failed o cstablish l|‘1zll it is a “quztlifyittg organization™ as dcfined in 8 C.F.R,
§ 214.2())(1)(ii)(G). Specifically, the petitioner failed to establish that it has sufficient physical premises in
order to establish that it is doing business in the United States. .8 C.F.R. § 214.2(1)(1)(ii)(G) requires an
organization to be “doing business” in order to be con_sidéred a “qualifying organization.” 8 C.F.R.

§ 214.2(1)(1)(ii)(H) defines the term “doing business™ as “the regular, systematic, and continuous provision of

goods and/or services by a qualifying organization and does not.include the mere presence of an agent or

office of the qualifying organization in the United States and abroad (emphasis added).”

The AAO observes that the “physical premises” requirement applies to new oftices serves aé a safeguard to

ensure that a newly Lstdhllshed business. immediately commence doing business so that it will support a
managerial or executlve posmon within one year. See 52 FR 5738, 5740 (Fcbrumy 26, 1987)7 However, a

.,pcutloner is not absolved of the requirement (0 maintain sutficient physical prémises simply because it has

been in existence for more than onc year. In order to be considered a qualifying organization, a petitioner
must be doing business in a regular, systematic and continuous manner. See 8. C.F.R. §§ 214.2(1)(1)(ii}(G)
and (H). Inherent to that requ1remenl the petitioner must possess sufficient ph)\luﬂ premises Lo conduct
business.

? See htips://ourcpa.cpa.stale.(x.us/coa/Index.huml (last accessed January 11, 2013).
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According’ to Form I- 129, the petitioner’s current address is Austin, IN. In
support of the petition, the petitioner submitted its lease and two payment statements for its office at
Austin, TX. Huwt.vu, the lease specities that this is a virtoal office whicly provides
only two days of private office usage per month, or five days of private office usage per month for “virtual
plm packag,es The payment statements reflect that the petitioner’s monthly payment is $199, and that the
service provisions: were [rom the dates of April -1, 2011 to June 30, 2011, and Sepiember 1, 2011 through
November 30, 2011. : ‘

Furthermore, the petitioner submitted no proof eSlablishing that it has extended ils lease al its current
Yprer"n_ises or has entered into a new lease beyond November 30, 2011. The only other lease submitted for the
* record was a three-month lease for a different premises located-at Austin, TX,
beginning on September 5, 2011 and ending on November 5, 2011. *

Based. upon the evidence establishing thal the petitioner occupies.only a virtual office and does not have a
valid lease beyond November 30, 2011, the petitioner failed to establish that has suflicient physical premises,
i.c;, something more than “the mere presence of an agent or office of the quaiil_‘ying organization in the United
States.” Therclore, the petitioner [ailed 10 establish that it is doing business inthe United States, and that il
qualifies as a “qualifying organization.” See 8 C. F.R. § 214. 2(1)(3) 8 C.F.R. § 214. '7(1)(1)(11)(0), 8 C.F.R.
s220MG)E. :

111 ConcAlusion '

The petition will be denied and the appeal dismissed for.the abové stated reasons. with each considered as an
independent and alternative basis for the decision.  In visa petition proceedings, the hurden of proving
eligibility for the benefit soughl rumnns entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met.

ORDER: The appeal is dismissed..
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