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DISCUSSION: The Director, California Service Center, ("the director") denied the nonimmigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed. The petition will remain denied.

This nonimmigrant petition was filed seeking to classify the beneficiary as an L-1A nonimmigrant
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act
(the Act), 8 US.C. § 1101(a)(15)L). The petitioner, on the Form I[-129 (Petition for a
Nonimmigrant Worker) Supplement L, identifies itself as a branch office of the

an Indian company organized in 1971. On the Form I-129, the petitioner lists its business as
"international and domestic banking and finance.”" According to the petition, the petitioner seeks to
employ the beneficiary in L-1A classification as its manager (credit and Forex) for three years.

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary
would be employed in either a managerial or executive capacity.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO. On appeal, counsel asserts that the director's basis for denial of
the petition was erroneous and contends that the evidence of record is sufficient to satisfy the
petitioner's burden of proof in that the evidence establishes that the beneficiary would be employed
in a primarily managerial or executive position.

I. The Law

To establish eligibility for the 1.-1 nonimmigrant visa classification, the petitioner must meet the
criteria outlined in section 101(a)(15)(L} of the Act. Specifically, a qualifying organization must
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized
knowledge capacity, for one continuous year within the three years preceding the beneficiary's
application for admission into the United States. In addition, the beneficiary must seek to enter the
U.S. temporarily to continue rendering his or her services to the same employer or a parent,
subsidiary, or affiliate of the foreign employer.

If the beneficiary will be serving the United States employer in a managerial or executive capacity, a
qualified beneficiary may be classified as an L-1A nonimmigrant alien. If a qualified beneficiary
will be rendering services in a capacity that involves "specialized knowledge," the beneficiary may be
classified as an L-1B nonimmigrant alien. /d. :

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity"
as an assignment within an organization in which the employee primarily:

(1) manages the organization, or a department, subdivision, function, or
component of the organization;

(i1) supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;
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(iii)  if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee is
directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

(iv)  exercises discretion over the day-to-day operations of the activity or function
for which the employee has authority. A first-line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are
professional.

Section 101(a)(44)B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity” as an
assignment within an organization in which the employee primarily:

(1) directs the management of the organization or a major component or function
of the organization;

(i1) establishes the goals and policies of the organization, component, or function;
(iii))  exercises wide latitude in discretionary decision-making; and

(iv)  receives only general supervision or direction from higher-level executives,
the board of directors, or stockholders of the organization.

The regulation at 8 C.F.R. § 214.2(1)(3) provides that an individual petition filed on Form I-129
shall be accompanied by:

(1) Evidence that the petitioner and the organization which employed or will
employ the alien are qualifying organizations as defined in paragraph
(1IN G) of this section.

(i1)  Evidence that the alien will be employed in an executive, managerial, or
specialized knowledge capacity, including a detailed description of the
services to be performed.

(iii)  Evidence that the alien has at least one continuous year of full-time
employment abroad with a qualifying organization within the three years
preceding the filing of the petition.

(iv)  Evidence that the alien's prior year of employment abroad was in a position
that was managerial, executive or involved specialized knowledge and that the
alien's prior education, training, and employment qualifies him/her to perform
the intended services in the United States; however, the work in the United
States need not be the same work which the alien performed abroad.
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I1. The Issue on Appeal

The sole issue addressed by the director is whether the petitioner established that the beneficiary will
be employed in a managerial or executive capacity.

In a letter appended to the petition, the petitioner claimed that it is a wholly owned subsidiary of the

and that it owns and operates nine branch offices in and one branch
office in . The petitioner noted that the beneficiary would "serve in the managerial
position of Manager (Credit & NRI) branch." The petitioner stated that in that position the

beneficiary would be responsible for the overall direction, management and evaluation of the NRI
Services and Credit Operation Units. The petitioner also stated that the beneficiary would "manage
one or more professional and managerial employees who supervise one or more employees at the
Branch" and would "also directly supervise two non-supervisory employees.” The petitioner added
that the beneficiary's responsibilities will include: interviewing, hiring and training employees;
planning, assigning and directing work; appraising performance, rewarding and disciplining
employees; and addressing complaints and resolving problems. The petitioner indicated, more
specifically, that the beneficiary would be responsible for the following:

e Directing Credit Operations of the branch consistent with Bank policies and
procedures;

e Overseeing the assessment of the credit worthiness of potential customers by
evaluation and preparation of Appraised Reports;

e Supervising the Post Credit Approval process such as documentation, account
opening and disbursement of loans;

e Managing Non Resident Indian (NRI) Services;

e Managing the set up [sic] of various types of NRI accounts, including overseeing
the completion of relevant account forms/formalities, scrutiny of passport/VISA
documentation;

e Ensuring observance of all relevant policies of the Bank and all local and federal

regulations;
Overseeing all correspondences and complaints received from NRI's;
Liaising with the relating to NRI Services;

Managing Remittance Business and Foreign Exchange Services;

Managing all remittance business by way of demand draft and wires into USD

and Indian rupees;

e Ensuring all policies and regulations regarding BSA (such as AML/OFAC
reporting) are maintained and in compliance;

e Assisting Vice President & Manager of Branch in preparing cover
operations in foreign exchange;

e Managing local deposit related functions;

e Overseeing deposit account related activities in the branch which includes
verification' of transactions, completion of regulatory responsibilities, internet
banking and other activities;

e Directing and coordinating the activities of personnel in regards to the Credit
Department;

e Managing allocation and coordination of the work flow;
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e Managing daily operation activities at the branch to ensure proper functioning
including staff matters, reports, account reconciliations, etc.;

e Exercising discretion and control over the day to day operations of the Branch's
Credit Department;

e Overseeing the analysis of company reports and carrying out due diligence in
underwriting credit proposals; '

e Promoting and maintaining positive relations with all contacts, customers and
potential customers;
Complying with all department and company policies and procedures; [and]
Contributing to the fulfillment of department and company objectives and goals.

The petitioner also provided the branch office's organizational chart depicting the
beneficiary in the position of manager (credit & Forex) directly over four positions. The petitioner
identified one position as loan/teller and three positions as teller/secretary. The organizational chart
also identified a manager (NRI & Operations) on the same organizational tier as the beneficiary.
The manager (NRI & operations) is depicted as directly over a supervisor of operations who in turn
supervised three positions including one new accounts position and two teller/secretary positions.
Both the beneficiary's proposed position of manager (credit & Forex) and the filled position of
manager (NRI & operations) report to the vice-president and manager of the branch.

The petitioner also included a description of the duties of a "teller” listing the basic responsibilities
of a bank teller who among other things, processed customers' deposits, withdrawals, etc. The
petitioner identified the educational requirements of the teller position as a high school diploma and
two years of experience or training in banking or a volume cash handling environment.

The petitioner further included a description of the manager's (Credit and Forex) duties including:

e Overseeing Credit Operations of the branch consistent with Bank policies and

procedures — 50 percent

o Managing the assessment of credit worthiness of potential customers by
evaluation and preparation of Appraised Reports

o Supervising Post Loan Boarding process such as monitoring of loan
covenants, monitoring and managing the load relationship

o Managing the analysis of company reports and carrying out due diligence
in underwriting credit proposals

o Exercising discretion and control over the day to day operations of the
branch's Credit Department

o Directing the activities of personnel in regards to the Credit Department

o Promoting and maintaining positive relations with all contacts, customers
and potential customers

e Managing Forex business of the branch — 20 percent
o Issue of Letters of Credit & Standby Letters of Credit
o Managing Documentary Bills discounting & Bills for collection
o Managing of Fed Wires of the Branch
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The petitioner also noted that the beneficiary would spend: ten percent of his time managing
non-resident Indian services; ten percent of his time managing remittance business and foreign
exchange services; and ten percent of his time managing local deposit related functions.

The petitioner also listed the duties of the individual identified as a "loan/teller” on the
organizational chart; although the job description identified the position as "secretary." The duties
included:

Monitoring of Loan repayments of various accounts
Opening of Standby Letter of Credit account

Preparation of loan related monthly and quarterly returns
Balancing of Loan related GL accounts

Preparation of Monthly GL Certifications

Preparation of payment checks to vendors

Providing Internet banking facility to Customers and attending queries related to
them

o Scanning of customers signatures and uploading into system.

O 0O 000 O0Oo

The petitioner also provided a list of duties for another individual identified as subordinate to the
operations supervisor who in turn reported to the manager (NRI & operations), an individual not
directly subordinate to the beneficiary's position.

Upon review, the director issued a Notice of Intent to Deny (NOID) the petition. The director
informed the petitioner that it appeared the beneficiary would perform many of the tasks of the
branch office and that the positions of the beneficiary's subordinates did not require advanced
degrees. The director noted that the branch office's organizational structure did not depict the
beneficiary in a role higher than that of a first-line supervisor. The director also notified the
petitioner that the record did not demonstrate that the beneficiary would be a functional manager.

In response, counsel for the petitioner claimed that the individual in the position of "loan teller”
performs credit operations such as assessing credit worthiness, opening accounts, and disbursing
loans. Counsel noted that this individual possesses a bachelor's of commerce degree. Counsel also
noted that the three other individuals in the positions of teller/secretary subordinate to the
beneficiary's position have advanced degrees. Counsel did not indicate that these three
teller/secretaries perform any of the duties that relieve the beneficiary from performing operational
tasks. Rather, counsel claimed that the individual identified on the organizational chart as the
NRI/operations manager who is on the same level in the organizational hierarchy as the beneficiary
is the individual who performs the duties associated with NRI services. Counsel further claimed that
the individual identified as a teller/secretary under the supervision of the operation supervisor who in
turn reports to the NRI/operations manager is the individual who performs the remittance business
and foreign exchange services. Counsel asserted that the NRI/operations manager and the
teller/secretary under the supervision of the operations supervisor are two of the three individuals
who relieve the beneficiary from performing operational tasks.
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Counsel also asserted that the beneficiary is a function manager as the beneficiary will manage all
NRI and credit operations. Counsel noted that the beneficiary will have several employees who
report to him directly or indirectly.

Upon review, the director determined that the petitioner had not presented evidence sufficient to
overcome the findings set out in the NOID and denied the petition.

On appeal, counsel for the petitioner asserts that the beneficiary will spend 70 percent of his time
performing tasks in a managerial capacity. Counsel avers that the beneficiary oversees the credit
operations of the branch 50 percent of the time, manages the ousiness of the branch 20 percent
of the time, and that the petitioner has specified the tasks to be performed by the bank professionals
whom the beneficiary manages. Counsel contends that the beneficiary will supervise the work of
four subordinate professionals who carry out the petitioner's day-to-day functions. Counsel also
asserts that the petitioner has indicated that all loan teller/secretaries and all teller/secretaries have a
minimum of a bachelor's degree and accordingly, these positions are professional positions. Counsel
asserts that the petitioner’s teller/secretary positions with the are more complex
and advanced than those of a typical teller in a U.S. bank. Counsel also contends that the position
identified as a "loan teller" on the petitioner's organizational chart is actually the position of a loan
officer and thus is a professional position. Counsel concludes that the petitioner has established that
the beneficiary will be employed in a primarily managerial position.

II1. Analysis

Upon review, the petitioner's assertions are not persuasive. The petitioner has not established that
the beneficiary would be employed in the United States in a managerial or executive capacity as
defined at 101(a)(44)(A) or (B) of the Act. The AAO conducts appellate review on a de novo basis.
See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to
the petitioner's description of the job duties. See 8 C.F.R. §214.2(1)(3)(ii). The petitioner's
description of the job duties must clearly describe the duties to be performed by the beneficiary and
indicate whether such duties are either in an executive or managerial capacity. /d. In this matter, the
petitioner claims that the beneficiary will be primarily engaged in managerial duties under section
101(a)(44)(A) of the Act. However, merely asserting or referencing that the beneficiary is a
manager or an executive does not meet the petitioner's burden of proof. The petitioner must
demonstrate that the beneficiary's responsibilities will meet the requirements of one or the other
capacity. In this matter, the record does not provide probative consistent evidence demonstrating
that the beneficiary's proposed position satisfies either the executive or manager definition.

Although the petitioner does not claim that the beneficiary will perform in an executive capacity, for
thoroughness, we observe that the statutory definition of the term "executive capacity” focuses on a
person's elevated position within a complex organizational hierarchy, including major components
or functions of the organization, and that person's authority to direct the organization. Section
101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B). Under the statute, a beneficiary must have the
ability to "direct the management" and "establish the goals and policies" of that organization.
Inherent to the definition, the organization must have a subordinate level of managerial employees
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for the beneficiary to direct and the beneficiary must primarily focus on the broad goals and policies
of the organization rather than the day-to-day operations of the enterprise. A review of the totality of
the record reveals that the beneficiary does not have a subordinate level of managerial employees to
direct. Accordingly, the beneficiary's position does not qualify as an executive position.

The statutory definition of "managerial capacity” allows for both "personnel managers" and
"function managers." See section 101(a)(44)(A)(i) and (ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(1)
and (ii). Personnel managers are required to primarily supervise and control the work of other
supervisory, professional, or managerial employees. Contrary to the common understanding of the
word "manager," the statute plainly states that a "first line supervisor is not considered to be acting in
a managerial capacity merely by virtue of the supervisor's supervisory duties unless the employees
supervised are professional.” Section 101(a)(44)(A)(iv) of the Act; 8 C.F.R. § 214.2(1D(1)(11)(B)(2).
If a beneficiary directly supervises other employees, the beneficiary must also have the authority to
hire and fire those employees, or recommend those actions, and take other personnel actions.
8 C.F.R. § 214.2()(1)(1i)(B)(3).

The term "function manager" applies generally when a beneficiary does not supervise or control the
work of a subordinate staff but instead is primarily responsible for managing an "essential function"”
within the organization. See section 101(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii).
The term "essential function” is not defined by statute or regulation. If a petitioner claims that the
beneficiary is managing an essential function, the petitioner must furnish a written job offer that
clearly describes the duties to be performed in managing the essential function, i.e. identify the
function with specificity, articulate the essential nature of the function, and establish the proportion
of the beneficiary's daily duties attributed to managing the essential function. See 8 C.F.R.
§ 214.2(1)(3)(ii). In addition, the petitioner's description of the beneficiary's daily duties must
demonstrate that the beneficiary manages the function rather than performs the duties related to the
function. An employee who "primarily” performs the tasks necessary to produce a product or to
provide services is not considered to be "primarily" employed in a managerial or executive capacity.
See sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily" perform the
enumerated managerial or executive duties); see also Boyang, Ltd. v. LN.S., 67 F.3d 305 (Table),
1995 WL 576839 (9th Cir, 1995)(citing Matter of Church Scientology International, 19 1&N Dec.
593, 604 (Comm'r 1988)).

The petitioner initially provided a broad overview of the beneficiary's duties indicating generally that
the beneficiary would "manage one or more professional and managerial employees who supervise
one or more employees at the Branch" and would "also directly supervise two non-supervisory
employees." However, the petitioner's organizational chart depicts the beneficiary supervising only
four individuals, an individual in the position of loan/teller and three individuals in the position of
teller/secretary. The petitioner's description of duties for the position of loan/teller is general and
appears to be primarily administrative in nature. For example, the loan/teller monitors loan
repayments, prepares checks for vendors, scans customers' signature, and prepares documents. It is
not possible to discern from the overview of duties provided that the duties performed require a
bachelor's degree. The petitioner did not provide descriptions of the duties of any the
teller/secretaries subordinate to the beneficiary's position except for the broad outline of a generic
"teller." In addition, although the petitioner stated that the beneficiary will have responsibilities
relating to interviewing, hiring and training employees, planning, assigning and directing work,
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appraising performance, and rewarding and disciplining employees, the petitioner does not
specifically allocate any of the beneficiary's time to actually supervising employees.

In response to the director's NOID, counsel claimed that the individual in the position of "loan teller”
and the three teller/secretaries directly subordinate to the beneficiary have advanced degrees. On
appeal, the petitioner provides copies of diplomas and resumes to confirm that these individuals have
bachelors or higher degrees. However, the record does not establish that the positions subordinate to
the beneficiary are professional or managerial positions. As noted above, the petitioner does not
provide the necessary detailed descriptions of the duties of these positions sufficient to establish that
the positions require bachelor's degrees. In addition, contrary to counsel's assertion the record does
not include the petitioner's requirement of advanced degrees for the teller/secretary position. Rather,
the generic description of the duties of a "teller" initially submitted indicates that only a high school
diploma and experience are required to hold the position. Further, counsel's claim that the
teller/secretary positions with the are more complex and advanced than those of
a typical teller in the United States is not supported in the record. Similarly, counsel's claim that the
position identified by the petitioner as a "loan teller" is actually the position of a loan officer is not
supported in the record. The petitioner has not provided a description of duties for the position of
loan/teller that details the duties of a loan officer. Counsel's addition of duties attributed to the
loan/teller position indicating that the loan/teller performs credit operations such as assessing credit
worthiness, opening accounts, and disbursing loans is not adequately documented in the record.
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence.
Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I1&N Dec. 1 (BIA
1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

Upon review, the record in this matter does not establish that the four positions identified as
subordinate to the beneficiary are either professional or managerial positions. The petitioner has not
established that these positions require a bachelor's degree, such that they could be classified as
professionals. Nor has the petitioner shown that these employees supervise subordinate staff
members or manage a clearly defined department or function of the petitioner, such that they could
be classified as managers or supervisors. Thus, the beneficiary's position as depicted on the
organizational chart and throughout the record is at most that of a first-line supervisor of
non-professional employees. The petitioner has not shown that the beneficiary's subordinate
employees are supervisory, professional, or managerial, as required by section 101(a)(44)(A)(ii) of
the Act. The record does not establish that the beneficiary in this matter is primarily a personnel
manager.

Counsel asserted in response to the NOID that the beneficiary is a function manager as the
beneficiary will manage all NRI and credit operations. Although counsel does not reiterate this
claim on appeal, we also find that the petitioner has not established that the beneficiary will perform
in a function manager capacity.

The petitioner initially referred to the proffered position as both the "managerial position of Manager
(Credit & NRI) San Jose branch" and the "manager (credit and Forex)." However, the beneficiary is
identified on the organizational chart in the proposed position of "manager (credit & Forex)." The
petitioner further allocates 70 percent of the beneficiary's described duties to overseeing credit



(b)(6)

Page 10

operations (50 percent) and managing (20 percent) and only 10 percent of the beneficiary's
time as devoted to managing non-resident Indian services.' The petitioner's organizational chart also
identifies an individual holding the position of "manager (NRI & operations)" who directly
supervises one individual, who in turn supervises three other individuals. The petitioner does not
provide a detailed description of the duties of the individual holding the position of "manager (NRI
& operations)." Accordingly, the record does not support counsel's claim in response to the NOID
that the NRI/operations manager is the individual who performs the duties associated with NRI
services. Moreover, the conflicting identification of the beneficiary's position as both the manager
of credit and foreign exchange and the manager of credit and non-resident Indian services raises
questions regarding the beneficiary's actual intended role for the petitioner. It is incumbent upon the
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits
competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-
92 (BIA 1988).

Upon review of the totality of the record, the petitioner fails to provide a consistent articulation of
the nature of a particular essential function and fails to describe what proportion of the beneficiary's
daily duties would be attributed to managing an essential function. In addition, although counsel
asserts that the loan/teller subordinate to the beneficiary, the manager of the non-resident Indian
services and operations and his subordinate's teller/secretary subordinate all relieve the beneficiary
from performing the operational tasks of the function, the record fails to support such an assertion.
Going on record without supporting documentary evidence is not sufficient for purposes of meeting
the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm'r 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm'r 1972)).

Beyond the required description of the job duties, USCIS reviews the totality of the record when
examining the claimed managerial or executive capacity of a beneficiary, including the petitioner's
organizational structure, the duties of the beneficiary's subordinate employees, the presence of other
employees to relieve the beneficiary from performing operational duties, the nature of the petitioner's
business, and any other factors that will contribute to a complete understanding of a beneficiary's
actual duties and role in a business. While several of the overbroad duties described by the
petitioner may fall generally under the definitions of managerial or executive capacity, the lack of
specificity raises questions as to the beneficiary's actual primary responsibilities. The conflict
between the petitioner's description, counsel's assertions, and the organizational chart regarding the
beneficiary's intended role in the organization also undermines the petitioner's claims that the
beneficiary is eligible for this visa classification. Doubt cast on any aspect of the petitioner's proof
may lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in
support of the visa petition. Matter of Ho, 19 1&N Dec. 582, 591 (BIA 1988).

In this matter, the petitioner failed to provide probative, descriptive, and consistent evidence
regarding the beneficiary's duties. Accordingly, the AAO will uphold the director's determination
that the petitioner failed to establish that the beneficiary will be employed in a qualifying managerial
or executive capacity in the United States.. The appeal will be dismissed.

! Although the petitioner does not identify what the Forex acronym stands for, it appears this duty is related to
foreign exchange.
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IV. Conclusion
The petition will be denied and the appeal dismissed for the above stated reason. In visa petition
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



