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DISCUSSION: The Director, California Service Center, denied the petition for a nonimmigrdnt}visa The
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal

« ! i

The petmoner filed this nommnngrant petition seeking to classify the beneficiary as an L-1B nommnugram
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Acl) 8
U.S.C. § 1101(a)(15)(L). The petitioner, a California corporation established in 1998, is engaged in ‘the
restaurant business. The petitioner claims to be a wholly owned subsidiary of
located in India: The petitioner seeks to employ the beneficiary as a Southern Indian Vegelanan Speualty
Cook for a period of two years. o

~ The director denied the petition, concluding that the petitioner failed to establish the beneficiary p'os'ses)_scs

specialized knowledge or that he will be employed in a position requiring specialized knowledge. Further, 'the .

* director also found that the petitioner had not met the burden of demonstrating a qualifying rclauonshlp

between the petitioner and the foreign employer as required by the Act. P j
The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion énd
forwarded the appeal to the AAO for review. On appeal, counsel submits additional evidence related.to the
ownership of the petitioner and contends this establishes the required qualifying relationship bétween the

" petitioner and the foreign -employer. Additionally, counsel maintains that the benefi cnary s knowledge is

indeed specialized, contrary to the conclusion of the director.

I. The Law Lo
/' : ] '
To establish eligibility for the L-1 nommnugrant visa classification, the petitioner must meet the cntena
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed lhe
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within the three years preceding the beneficiary's application for admission into lhe United
States. In addition, the beneficiary must seek to enter the U.S. temporarily to continue rendenng hlS or her
services to the same employer or a subsidiary or affiliate.
The regulation at 8 C.F.R. § 214 2(1)(3) states that an individual petmon filed on Form I- 129 shall be
accompanied by: :

@) Evidence that the petitioner and the orgamzatnon which employed-or will employ fhc

alien are quahfymg orgamzatxons as defined in paragraph (1)(1)(ii)(G) of this sectlon

(ii) Evidence that the alien will be employed in an executive, managenal or specmhzcd |
knowledge capacity, including a detailed description of the services fo be performed. *
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(iii)  Evidence that the alien has at least one contlnuous year of full-time employment
abroad with a qualifying orgamzauon within the three years preceding the fllmg of fj { ‘
the petition. f Sy

(iv)  Evidence that the alien's prior year of employment abroad was in a position that was - : :
managerial, executive or involved specialized knowledge and that the alien's pri_o( ' ’
education, training and employment qualifies him/her to perform the intended
services in the United States; however the work in the United States need not be the ! -
same work-which the alien performed abroad. : 2 S

. .
L The Issues on Appeal:

A. ‘Qualifying Relationship

} &
3
(

b e A Y

As noted, the director denied the petition finding that the petitioner had not established thal a quahtymg ',
relationship existed between the petitioner and the foreign employer as rcqmred by 8 C.F.R. § 214. 2(l)(3)(|)

: The pertinent regulations at 8 C.F. R. § 214 2(1)(1)(11) define the term "qualifying organization" dnd relal(.d |
terms as follows: .

(G) Qualifying organization means a United Stales or foreign firm, corporation, or o(hcr
legal entlty which: '

(1) - Meets exactly one of the qualifying relationships specified in the
definitions of a . parent, branch, affiliate or subsidiary specified in
paragraph (1)(1)(ii) of this section;

i e g
v

il
R S

(2) Is or will be doing business (engaging in international trade is not ; @ !
rcquiréd) as an employer in the United' States and in at least one other = ;
country directly or through a parent, branch, affiliate or subsidiary for the * :
duration of the alien's stay in the United States as an intracompany
transferee[.]

- oot i by fRie s 1m0 =

* * * } 3
1)) Parent means a firm, corporation, or other legal entity which has subsidiaries. ‘
* * ‘ * - . i ! ‘

(K) Subszdtary means a firm, corporation, or other legal entity of which a parent owns .
directly or indirectly, more than half of the entity and controls. the entity; or owns Y
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directly or indirectly, half of the entity and controls the entity; or owns, directly or
indirectly, 50 percent of a 50-50 joint venture and has equal control and veto powet ;
over the entity; or owns, directly or indirectly, less than half of the entity, but in féct_ P
controls the entity.
To establish a "quallfymg relationship" under the Act and the regulations, the petitioner must show tha[ lhe
beneficiary's foreign employer and the proposed U.S. employer are the same employer (i.e. one entny wnh
"branch" offices), or related as a "parent and subsidiary" or as "affiliates." See generally section
101(a)(15)(L) of the Act; 8 C.F.R. § 214.2(l). The regulation and case law confirm that ownership and control
are the factors that must be examined in determining whether a qualifying relationship exists belween Umled
States and foreign entities for purposes of this visa classification. Matter of Church Sczentology
International, 19 1&N Dec. 593 (Comm'r 1988); see also Matter of Siemens Medical Systems, Inc.,:19 1&N
Dec. 362 (Comm'r 1986); Matter of Hughes, 18 1&N Dec. 289 (Comm'r 1982). In the context 01 lhls visa -
petition, ownership refers to the direct or indirect legal right of possession of the assets of an enuty with full
power and authority to control; -control means the direct or indirect legal right and authority to’ dxrect the
establishment, management, and operations of an entity. Matter of Church Scientology Inlernauonal 19 I&N
Dec. at 595. ; ; :
. . v by ;
In the present matter, the petitioner states that all of the petitioner’s 10,000 shares.are owned by the eré'ign
employer and submits a stock certificate to document this assertion, thereby re-submitting this doéuméht' on
appeal and offering this as new evidence to establish the foreign employer s ownership and control ovér ithe
petitioner. However, the petitioner also offers on the record that the petitioner owns a limitéd IIabl]lly

company called that operates a Southern Indian restaurant called ifor
which the beneficxary will work as a specialty cook; and discrepancies on the record call mto questlon
whether is owned and controlled by the petitioner as asserted. In turn, doubt is cast on whether a

quallfymg relationship exists between the actual entity for which the beneficiary will be workmg,
and the foreign employer. s d

The petitioner submitted an operating agreement for = _ dated October 8, 2000 showfng '50750
ownership in the limited liability company between a and a Peunoner also
submitted an addendum to the aforementioned operating agreement dated July 1, 2003 whereby the ownershlp ‘
of _ was modified to 51% ownership by the petitioner; 24.5% ownership by and a
remaining interest of 24.5% owned by However, the aforementioned addendum is of questionable
credibility considering it makes no reference to the original operating agreement and is unsigned. Further, the
petitioner does not provide supporting documentation related to this change in ownership, xsu'ch‘x as
consideration paid by the petitioner for this controlling interest in minutes of the’ petmoner or
: documenting the transaction; or other such supporting evidence. Going on record‘ thhout

supportmg documentary evidence is not sufficient for purposes of meeting the burden of proot in; these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998) (citing Matter of Treasure Craﬂ of
California, 14 1&N Dec. 190 (Rég. Comm’r 1972)). Additionally, the petitioner provided IRS Form 1065
" Return of Partnership Income documentation related to _ from 2005 through 2007. Howevcr
each of the Form 1065’s reflects a 50/50 ownershlp structure by and between ; and not the



(b)6) I

Page 5

51% controlling interest claimed to be held by the petitioner as of July 2003. Indeed, the dlrector was wcll
aware of the discrepancy and requested that the petitioner provide an explanatton regarding this dlscrepancy
in response to the Request for Evidence (RFE). However, the petitioner provided no such cxplandtron in
response to the director’s RFE. . Failure to submit requested evidence that precludes a material line;of i rnqurry
shall be grounds for denying the petition. 8 C.F.R. § 103. 2(b)(14). Further, the petitioner does not address' the
aforementioned discrepancy on appeal despite it being a central part of the director’s denial. It is lncumbent
upon the petitioner to resolve any inconsistencies in the record by independent objective evrdence Any
attempt to explain or reconcile such inconsistencies- will not suffice uniess the petitioner submits rcompctent
objective evidence pointing to where the truth lies. Doubt cast on any aspect of the petitioner's proof may, of
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in;support of
the visa petition. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). In sum, the discrepancies inithe tecord
related to the ownership of the entity for which the beneficiary will work casts doubt as to whe(her he wrll be

i

employed with a qualifying entity as required by the Act. i .‘

As noted, the petitioner again submits only a stock certificate showing that the foreign employe;r ov\insf all
10,000 shares in the petitioner claiming this sufficient to establish the required qualifying relationship. But; as
general evidence of a petitioner's claimed qualifying relationship, stock certificates alone are not sufficient
evidence to determine whether a stockholder maintains ownership and control of a corporate enttty The
corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes of rclevant
annual shareholder meetings must also be examined to determine the total number of shares tssued the exact
number issued to the shareholder, and the subsequent percentage ownership and its effect on’ corporate

control. Additionally, a petmomng company must disclose all agreements relating to the voting of shares ithe

distribution ‘of profit, the management and direction of the subsidiary, and any other factor dffectmg actual
control of the entity. See Matter of Siemens Medical Systems, Inc., supra. Without full disclosure of all
relevant documents, USCIS is unable to determine the elements of ownership and control. =

The regulations specrflcally allow the director to request additional evidence in appropnate cases See 8
C.F.R. § 214.2(1)(3)(viii). As ownership is a critical element of this visa classification, the dlrector may
reasonably inquire beyond the issuance of paper stock certificates into the means by which stock! ownershrp
was acquired. As noted by the director in the present matter, evidence of this nature should mt.lude
documentation of monies, property, or other consideration furnished to the entity.in exchange for stock
ownership.  Additional supporting evidence would include stock purchase agreements, subscnptron
agreements, corporate by-laws, minutes of relevant shareholder meetings, or other legal documents’ govermng
the acquisition of the ownership interest. However, the petitioner did not provide evidence beyond the: stock
certificates to establish that the petitioner is wholly owned by the forelgn employer as asserted. Althouz,h rt is
perhaps understandable that the petitioner might not have documentation from the 1980’s reﬂectmg
consideration pald by the foreign employer for the 10,000 shares in the petitioner, as asscrted by counsel, thrs
does not explam the total absence of any other supporting documentation illustrating that the! forelgn
employer wholly owns the petitioner. For instance, as directly requested by the director, the pctmoner could
have submitted a stock purchase agreement, minutes of shareholder meetmgs, a stock ledger, or other legal
documents governing the foreign employer’s acquisition of the petitioner. Agaln failure to submit requested
evidence that precludes a material line of inquiry shall be grounds for denytng the petluon 8 CFR §

N
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103.2(b)(14). Further, the unrelated and unexplained transference of money by and betwcen the foreign
employer and petitioner, as submitted by the petitioner, is not sufficient to establish that the foreign émployer
wholly owns the petitioner. As such, the petitioner has not submitted sufficient evidence beyond the stock

certificates to establish that the forelgn employer wholly owns the petitioner as claimed.” "; b '_,

!

ro i
|

Lastly, the director noted that the petitioner established itself as an S corporation, ahd thusly could not be
owned by a foreign corporation as stated on the record. The AAO also concurs with this conclusnon on {the
part of the director. As noted, the petitioner claims that it is a wholly-owned subsndldry of thc forelgn
employer. Further, the petitioner’s articles of incorporation show that the petitioner was incorporated as S
corporation. To qualify as a subchapter S corporation, a corporation's shareholders must be ir:ldivi‘du'als'
estates, certain ‘trusts, or certain tax-exempt organizations, and the corporation may not have any forelgn
corporate shareholders. See Internal Revenue Code, § 1361(b)(1999). A corporation is not ellglble lo e]ecl S

corporation status if a foreign corporation owns it in any part. Accordingly, since the petitioner would not be -

eligible to elect S-corporation status with a foreign parent corporation, it appears that the U.S. enuty is owhed
by one or more individuals residing within the United States rather than by a foreign entity. This conﬂxcnng
information has not been resolved and casts serious doubt on the actual ownership of the petitioner: Agam it
is incumbent upon the petitioner to resolve any inconsistencies in the -record by mdepcndc,nt obje(.tlve
evidence. Any_ attempt to explain or reconcile such inconsistencies will not suffice unless lhe pctmoncr
submits competent objective evidence pointing to where the truth lies. Doubt cast on any aspecl of the
" petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the, remammg
cvndence offered in support of the visa petition. Matter of Ho, 19 1&N Dec 582, 591-92 (BIA 1988) ‘

In sum, the AAO concurs with the director’s finding that the petitioner has failed to establish the requlred :

quallfymg relationship between the petitioner and the foreign employer due the discrepancies on.the rccord
~ related to the petitioner, and its claimed subsidiary and the insufficient evidence on the rucord o
establish that the petitioner is wholly owned by the foreign employer. For this reason, the appeal must be
dismissed. {
>(
B. Specialized knowledge capacity with the petitioner 13 3
ro

l

. ' i
The director also denied the petmon finding that the petitioner had failed to establish that the bencfncml:y v:vill
be employed in the United States in a specialized knowledge capacity. & B A

[

E

;
N ' . . ‘:g_l

If the beneficiary w1ll be serving the United States employer in a managerial or executive capacity, a quallfxed .

beneficiary may be classified as an L-1A nonimmigrant alien. If a qualified beneficiary will bé rendcnng
services in a capacity that involves "specialized knowledge," the beneficiary may be classified as an L-1B
nonimmigrant alien. /d. : :

Section 214(c)(2)(B) of the Act, 8 U.S.C. § 1184(c)(2)(B), provides the statulory definition of speuallzed
knowledge: - : . :

3
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For purposes of section 101(a)(15)(L), an alien is considered to be serving in a capacny ‘ ;
involving specialized knowledge with respect to a company if the alien has a special knowledge .
of the company product and its application in international markets or has anadvanced level, of ,

knowledge of processes and procedures of the company. _ i '

" Furthermore, the regulation at 8'C.F.R. § 214.2(1)(1)(ii)(D) defines specialized knowledge as: 15 A
: [S]pecial knowledge possessed by an. individual of the petitioning organization's produ‘Ll" :
service, research, equipment, techniques, management or other interests and its application m
international markets, .or an advanced level of knowlcdge or expertise in the organuauons i
processes and procedures. o
The petitioner claims to own a limited liability company, » which operates a Soulhlern lnd‘mn
vegetarian food restaurant that the petitioner claims is based on unique recipes owned by the! forelgn

employer. The petitioner employs nine employees and earned $488,407.00 in revenue in 2007. The petmoner :

stated the beneficiary will be working as a Southern Indian Vegetarian Specialty Cook. The pemloner further
provided a description of the benefncxary s spe01allzed knowledge as follows

[The beneficiary] is a specialized foreign specialized chef who prepares dishes served .
only in [foreign employer] restaurants. Presently his specialized knowledge is needed for
. the [petitioner] restaurant in Santa Clara. He has expertise and experience in the [foreign
" employer] style and philosophy of cooking which us of a very high standard. [Foreign
employer] restaurants serve vegetarian style cuisine of which [the beneficiary] has had 8 ; ; : !
years experience in the Indian company. His specialized knowledge of cooking and | , ! £
service is a key factor in ensuring the success of the petitioner restaurant. The success of :
[the petitioner and foreign employer] has been built on authenticity and quality. A :

s
¢ ¥ 5
P B

The director issued an RFE requesting that the'petitioner provide, inter alia, evidence that the hcne’ficiary"hds

specialized knowledge and evidence of the proposed specialized knowledge position in the Unu«.d Statcs
More specifically, the director requested some of the following: (1) detailed duties in the United States,‘(z)
an explanation of how such duties are special or advanced; (3) a detailed explanation of the petitioner’s
product; (4) the beneficiary’s training and experience; and (5) the potential impact of the petitioner’s business

if the petition were not approved. In response to the RFE, the petitioner offered that the  (or the

foreign employer) method of cooking was unique; and claimed to be based on secret recipes credted by the

foreign employer’s founder which were inspired by certain Hindu religious precepts. The petitione} éssérts;
that no other restaurant may serve these dishes being that the name ) is trademarked in lndla and :

the United States Further, the petitioner further explained the beneficiary’s claimed expertise as follows

The [family which founded the fOrcign employer] is very careful to be sure that the holy . s
name and sacred precepts of the founder are not violated. Therefore, [the beneficiary] is <
not just a cook following a recipe book. He is a SPECIALIZED FOREIGN . ’
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SPECIALITY CHEF who prepares dishes only in [foreign employer] restaurants. He is .
also irreplaceable. There are no such persons available to the petitioner in the United -
States presently without bringing over at least one of its chefs from India to train people '

here it will be literally unable to continue its business.

vy

Sl

The director ultimately denled the petition, concludmg that the evidence submitted by the peuuoner was
insufficient to show that the beneficiary’s experience constituted specialized knowledge consnstent with the
Act. The director reasoned that the record failed to establish that the beneficiary had unusual advanced or

unique knowledge to qualify as specialized knowledge pursuant to the Act. g% :

! ‘ )
On appeal, counsel asserts that the beneficiary does indeed have specmllzed knowledge as defined by the Act
due to the exclusive nature of his training in the foreign employer’s secret recipes. Counsel further mamtams
that the aforementioned cooking techniques are sufficiently unique because the name 1 has been

. trademarked in the Umted States and India thereby preventing others from using these specialized recnpes i

" ]

Upon review, the petitioner's assertions' are not persuasive The petitioner has not eslablished ‘lhht the

beneficiary possesses specialized knowledge or that he would be employed in the Unned Stales ina . :

¥

specialized knowledge capacity as defined at 8 C.E.R. § 214.2(1)(1)(ii)(D). S .

N
In visa petition proceedings, the burden is on the petitioner to establish eligibility. Matter of Brantzgan, 11
I&N Dec. 493 (BIA 1966). The petitioner must prove by a preponderance of evidence that the benehcxary is
fully qualified for the benefit sought. Matter of Chawathe, 25 1&N Dec. 369, 376 (AAO 2010). In evaluaung
the evidence, eligibility is to be determined not by the quantity of evidence alone but by its quallty 1d. The
director must examine each piece of evidence for relevance, probative value, and credibility, both mdmdually
and within the context of the totality of the evidence, to determine whether the fact to be proven 1s probably
true. . : P

| i ¢
In order to establish eligibility, the petmoner must show that the individual will be employed in a spec1allzed
knowledge capacity. 8 C.F.R. § 214.2(1)(3)(ii). The statutory definition of specialized knowledge at Sect10n
214(c)(2)(B) of the Act is comprised of two equal but distinct subparts. First, an individual is con51dered 10
be employed in a capacity involving specialized knowledge if that person "has a special knowledge of the
company product and its application in international markets." Second, an individual is considered’ ot be
serving in a capacity involving specxallzed knowledge if that person "has an advanced level of knowledge of
processes and procedures of the company." See also 8 C.F.R. § 214.2(1)(1)(ii)(D). The petitioner may
establish eligibility by submitting evidence that the beneficiary and the proffered position satisly either prong

of the definition. ;

Lo
Loyl
As both "special" and "advanced" are relative terms, determining whether a given beneficiary's 'knowledg'e'is
"special" or "advanced” inherently requires a comparison of the beneficiary's knowledge against that of others
in the petitioning company and/or against others holding comparable positions in the industry. Tliefuliirriate
question is whether the petitioner has met its burden of demonstrating by a preponderance of the evldencf‘e tihat

.
'
[

i
.



(b)(6) T

'
Lo N

o trme e s~ wa

Page 9 4
PR

the beneficiary’s knowledge or expertise is advanced or special, and that the bcneﬁciary's positionsrehuires,

such knowledge. ‘Further, USCIS will assess the totality of the circumstances; taking into account: (1) ‘the
extent of the beneficiary’s experience; (2) the beneficiary’s level of training, education of techmcal expemse
(3) whether the product or process the beneficiary has expetience in is noteworthy or uncommon; (4) whethcr

the petitioner could impart the knowledge to another with/without sngmflcant economic impact; (5) whethcr ’

- the knowledge is generally found in the industry; and (6) whether the knowledge is of some lcvel of
complexity. . ; o 2

’

‘ Pt
In the present case, the petitioner's claims are based on the second prong of the statutory definition, asserfing
that the beneficiary has an advanced level of knowledge of the company’s processed and procedures, namely,
the religiously inspired Southern Indian vegetarian food recipes claimed to be uniquely held by the forexgn
employer. However, the petitioner has not presented sufficient evidence, beyond its own declaratlons o
establish that the beneficiary’s knowledge of Southern Indian vegetarian recipes is complex or uncommon
Although the petitioner vaguely describes the. religious inspiration behind the foreign employer reupcc known
by the beneficiary, no supporting evidence is prov1ded to make a determination as to whether these recnpcs are
in fact unique or uncommon. Further, the petitioner has not sufficiently explained the extent of : ‘the
beneficiary’s experience and training beyond simply stating he has eight to ten years of expenence
Additionally, the petitioner has not provided any comparison of the beneficiary’s claimed expertise agalnst
other employees within the petitioner or the foreign employer’s organization in order to delermmc that ‘the
beneficiary’s knowledge is indeed unique or special within that organization or in the marketplace As such,
beyond the petitioner’s own declarations, there is little evidence on the record to determine whelher lhe
beneficiary knowledge is specialized as defined by the Act. Going on record without supporting documentary
evidence is not sufficient for purposes-of meeting the burden of proof in these proceedings. Matter of Soffici,
22 &N Dec.. 158, 165 (Comm’r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dcc 190, (Rc;>
Comm r ]972)) , o 4,
It is not enough to simpiy state that a beneficiary’s knowledge is unique, uncommon, or specializéd" that "the
_ business has been successful using certain knowledge. over an extended period; or that the name of ‘lhe
business is trademarked. In fact, the aforementioned attributes could explain any successful restaurant
Further, USCIS sees little relevance in the trademarked name in estabhshmg lhal lhe
beneficiary’s knowledge is noteworthy, unique or uncommon, as noted by counsel. In fact, a lrademark only
protects the business name itself from use by others, not the proprietary information or knowledge, of such an
entity. Although the petitioner vaguely references the recipe knowledge as being propnclary or even
patented, the record does include sufficient supporting evidence to determine whether this is probably truc.
Therefore, the statement on the part of the petitioner that the referenced recipes or cooking techmques ‘are
protected from- use by others, or that is in fact a completely unique and protected melhoq of
cooking, are not adequately supported. Indeed, there is little to differentiate the specified petitioner recfpeé or
cooking techniques from any other Southern Indian cuisine. In sum, the record suggests that lhe pctmoner
could impart the recipes or cooking methods to another without substantial hardship or cost. A

. _ Ta 1y
For the reasons discussed above, the evidence submitted fails to establish that the beneficiary’ pos:ses’ses

= .
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specialized knowledge and will be employed in a specialized knowledge capacity wi_th the peliii(’;)nér An zthe

United States. See Section 214(c)(2)(B) of the Act. Accordingly, the appeal will be dismissed. i : '
' ' : C g oIn
IV. Conclusion ‘ Pyt
. o
In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 'wi

. ... o }
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here the petitioner has not met that burden. Ly P
ORDER: The appeal is dismissed. : [ B
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