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ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals ‘Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen. ;

Thank you,

. Z Ron Résenberg .
Acting Chief, Administrative Appeals Office
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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The
~ Administrative Appeals Office (AAO) dismissed the petitioner’s subsequently filed appeal. The matter is now
before the AAO pursuant to a motion to reopen the -decision. The AAO will grant the. motion and affirm its
previous decision. A

The petitioner filed a nonimmigrant petition seeking to employ the beneficiary as an L-1A nonimmigrant
intracompany transferee pursuant to section 101(a)(15)(L) of the lmmigrétion and Nationality Act (the Act), 8
US.C. §1 101(a)(15)(L). The petitioner, a Texas corporation established in 2008, stated that it intended to be
engaged in the retail sale and wholesale distribution of cellular phones and accessories. It claimed to be a
subsidiary of . both located in Pakistan. In support of
the motion to reopen, the petitioner now claims to be engaged in the food service industry and further asserts
that the two claimed pafent companies above, along with the petitioner, are both owned by a parent company
located in Pakistan. The petitioner seeks to employ the beneficiary as its Operation Manager.

The director denied the petition on February 29, 2009, concludihg that the petitioner failed to establish that
the beneficiary would be employed in the United States in a primarily managerial or executive status within
one year of the approval of the petition. On March 24, 2009, the petitioner filed an appeal maintaining that
the director had erred in interpreting the number of employees employed by the petitioner.

The AAO dismissed the petitioner’s appeal in a decision issued on February 23, 2012, concurring with the
director’s decision that the beneficiary would not be employed in a managerial or executive capacity within
one year of the approval of the petition. More specifically, the AAO found that the job duty description
provided by the petitioner was too vague and did not include sufficient information regarding the beneficiary's
proposed day-to-day activities. Further, the AAO determined that the petitioner’s provided business plan was
insufficient since it lacked financial information regarding the start-up of the new office and did not support
the petitioner’s plans to hire 15 employees by the end of the first yeér of oﬁeration. Additionally, the AAO
found the record unsupportive of the petitioner’s claims that the business was already in operation at the time
of the filing of the petition as provided photographs did not confirm the location of the premises claimed to
have been leased in the record. '

Beyond the decision of the director, the AAO also determined that the petitioner failed to establish that it had
a qualifying relationship with the two claimed foreign parent companies as the petitioner did not provide
sufficient evidence that either of the two companies had control with respect to the operation of the petitioner.
Alternatively, the AAO concluded that the petitioner also did not claim or offer evidence that the entities were
involved in a 50-50 joint venture, which could have established a qualifying relationship consistent with the

“Act. The AAO further found that the record did not support that the beneficiary was employed full-time with
either claimed foreign employer ina managerial or executive capacity in one of the three years preceding the
filing of the petition. |

The matter is now before the AAO on a motion to reopen. Counsel contends on motion that the beneficiary is
employed in a managerial or executive capacity because he is now supervising three "high level managers” in
a food service operation not previously referenced in the record. Counsel maintains that the beneficiary’s
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progression in this role shows that the AAO was incorrect in its determination that the petitioner could not
support an executive or -manager within one year. In addition, counsel submits evidence claiming to establish
that an additional $199,965 has been invested in the petitioner thereby showing the size of the investment in
the new office in the United States as required by 8 C.F.R. § 214.2(1)(2)(v)(C)(2). '

Counsel also states that a qualifying relationship does indeed exist despite the determination previously ‘made

by the AAO. Counsel claims that the petitioner's claimed parent companies, and

(both claimed to own 50%.of the petitioner) are owned by the same parent com‘pany,

thereby establishing a qualifying relationship. Additionally, due to this common ownership,

counsel asserts that the beneficiary is therefore shown to be employed full-time with a qualifying foreign

employer in one of the previous three years, despite sharing duties between the two claimed parent
companies.

Finally, counsel asserts that the beneficiary was employed in an executive or managérial capacity with a
foreign employer and submits foreign tax returns listing the beneficiary as a director of the company.
Counsel maintains this is sufficient evidence to establish his foreign employment in a2 managerial or executive
capacity. o » '

The regulation at 8 C.F.R. § 103.5(a)(2) states:

A motion to reopen must state the new facts to be provided in the reopened proceeding and be
supported by affidavits or other documentary evidence.

The petitioner has not met the requirements of a motion to reopen with respect to the issue of whether the
petitioner established that it would employ the beneficiary in a qualifying managerial or executive capacity, or
whether the petitioner would grow to the point where it could support a managerial or executive position.
The petitioner has not submitted sufficient new evidence, nor has it established that the AAQO's decision to
dismiss the appeal was based on an incorrect application of law or USCIS policy. Based on the plain meaning
of "new," a new fact is found to be evidence that was not available and could not have been dlscovered or
presented in the previous proceeding.' '

The AAO's decision to dismiss the petitioner's appeal was based on the petitioner's failure to provide a sufficient
description of the beneficiary's proposed duties, and its failure to provide a business plan or other comparable
evidence to satisfy the evidentiary requirements set forth in the regulations governing new offices at 8 C.F.R.

§ 214.2()(3)(v)X(C). The petitioner cannot overcome those deficiencies on motion by providing evidence of
| employees hired by, or investments made in, the U.S. company subsequent to the denial of the petition. In order
to qualify for L-1 nonimmigrant classification during the first year of operations, the regulations require the
petitioner to disclose the business plans and the size of the United States investment, and thereby establish
that the proposed enterprise will support an executive or managerial position within one year of the approval
of the petition. See 8. C.F.R. § 214.2(1)(3)(v)(C). This evidence should demonstrate a realistic expectation

' The word "new" is.defined as "1. having existed or been made for only a short time . ... 3. Just discovered,
found, or learned <new evidence> . . :." Webster’s Il New College Dictionary 736 (2001)(emphasis in original).
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that the enterprise will succeed and rapidly expand as it moves away from the developmental stage to full
operations, where there would be an actual need for a manager or executive who will primarily perform
qualifying duties.

‘Counsel asserts on motion that the beneficiary currently acts in a managerial or executive capacity due to the
beneficiary’s role in managing a business known as ' a wholly different company from
that previously offered on the record. Further, counsel claims that the beneficiary’s managerial or executive
role with proves mcorrect the AAO's finding that the new office would not be able to
support an executive or managerial role within one year. However, counsel has submitted littlé evidence to
show that this new business indeed exists, is operating in a continuous fashion, and that the beneficiary acts
primarily in a managerial or executive capacity with this new business. For instance, the petitioner does not
provide a new detailed duty description related to the new business; a sufficiently detailed business plan;
financial information related to this business; documentary evidence regarding the beneficiary’s subordinates
in this new business and evidence to establish that any subordinates are managers, Supervisors or
professionals as required by the Act; or any such additional evidence to establish that the beneficiary is acting
in an executive or managerial capacity with the petitioner in the newly claimed role. Without documentary
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534
(BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez- Sanchez, 17 1&N Dec. 503,
506 (BIA 1980).

Indeed, it would be logically impossible for the AAO to now accept the exact same duty description,
subordinates, and business plan for a supposedly new business venture completely unrelated to the originally
claimed business offered as being involved in the retail sale and wholesale of cellular phones and accessories.
It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-
92 (BIA 1988).

The petitioner does not specifically object to the AAO's findings regarding the inadequacies of the job
description and business plan, but rather requests that the AAO review evidence that came into existence after
the petition was denied. The petitioner must establish eligibility at the time of filing the nonimmigrani visa
petition. A visa petition may not be approved at a future date after the petitioner or beneficiary becomes
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm’r 1978). If
significant changes are made to the initial request for approval, the petitioner must file a new petition rather
than seek approval of a petition that is not supported by the facts in the record.

Therefore, the AAO will not grant the petitioher's motion to reopen with respect to the beneficiary's
employment capacity in the Umted States. The AAO's decision to dlsmlss the appeal on this basis will not be
disturbed. ‘
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However, as the AAO raised the issues of the petitioner;s qualifying relationship with the beneficiary's foreign
employer and the beneficiary's full-time employment in a managerial or executive capacity abroad, for the
first time in the appellate decision, the AAO will grant the motion in order to consider the petitioner's
evidence and arguments with respect to these additional grounds for denial. :

The petitioner has not met its burden of showing that is a wholly owned subsidiary
of thereby establishing all offered entities as affiliates. As previously noted, the AAO
determined that no qualifying relationship existed between the petitioner and the two claimed foreign parent
companies as the petitioner did not provide sufficient evidence that either of the two companies had control
with respect to the operation of the petitioner since they were offered as each having 50% ownership interest
in the petitioner. However, if established that both claimed parent companies of the petitioner were both
owned by the same parent.company, a qualifying relationship would then exist by and between all the entities
as affiliates. :

On motion, the petitioner submits a Sale Agreement reflecting purchase of
in 1995, and a business card and company brochure reflecting that is a wholly
owned subsidiary of As such, the petitioner has met the evidentiary burden of showing the
is a subsidiary of However, the same conclusion cannot be made with
réspect to as almost no evidence is presented to establish ownership
in this company, beyond a vague reference in the corporate brochure. Curiously, a document similar to the-
Sale Agreement is not submitted with respect to
Therefore, the previous decision of the AAO with respect to qualifying relationship must be affirmed, as
neither of the petitioner's claimed parent companies have been shown to own more than half of the U.S.
company, nor has the petitioner submitted evidence to establish that either foreign entity has the right to
exercise control over the company. The petitioner does not indicate that the'U.S. company was formed as a
joint venture between the two claimed Pakistani parent companies or provided evidence of a qualifying 50-50
joint venture relationship, such as a joint venture agreement. Therefore, based on the evidence submitted and
the ownership structure described, the petitioning company cannot be considered as having a qualifying
relationship with either of the claimed parent companies. The AAO therefore affirms its previous decision to
deny the petition on this basis.

The petitioner also submits tax returns that list the beneficiary as director of the foreign employer

The petitioner asserts this evidence establishes that the beneficiary acted in a managerial or
executive capacity with a foreign employer in one of the previous'three years prior to the filing of the pet'ition.
However, the provided tax returns do not sufficiently address the AAO’s previous grounds for finding that the
beneficiary was not acting in a managerial or executive capacity with a foreign employer. Specifically, the
AAO found that the petitioner failed to provide a sufficiently detailed duty description of the beneficiary’s
role with the foreign entity, failed to submit organizational charts for either claimed foreign employer, and
failed to document that the beneficiary was employed in a full-time capacity with either company. Goihg on
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof
in these proceedings. Matter of Soffici, 22 1&N Dec. at 165 (citing Matter of Treasure Craft of Califofnia, 14
I&N Dec. 190 (Reg. Comm’r 1972)). Accordingly, the AAO will affirm its prior decision to deny the petition
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based on the petitioner's failure to establish that the vbeneficiary was employed in a managerial or executive
capacity on a full-time basis with a qualifying organization for at least one continuous year within the three
years preceding the filing of the petition.

On motion, the petitioner has retained new counsel and claims that it received ineffective assistance of
counsel in the previous appeal. Specifically, counsel asserts that insufficient evidence was provided in
support of the appeal and that no appeal brief was submitted. Any appeal or motion based upon a claim of
ineffective assistance of counsel requires: (1) that the claim be supported by an affidavit of the allegedly
aggrieved respondent setting forth in detail the agreement that was entered into with counsel with respect to
the actions to be taken and what repiesentations counsel did or did not make to the respondent in this régard,
(2) that counsel whose integrity or competence is being impugned be informed of the allegations leveled
against him and be given an opportunity to respond, and (3) that the appeal or motion reflect whether a
complaint has been filed with appropriate disciplinary authorities with respect to any violation of counsel's
ethical or legal responsibilities, and if not, why not. Matter of Lozada, 19 1&N Dec. 637 (BIA 1988), affd,
857 F.2d 10 (1st Cir. 1988). '

Consistent with aforementioned case law, counsel has provided on motion evidence that the beneficiary filed
a complaint alleging Professional Misconduct or Disability with the State Bar of Texas. However, the
petitioner has not provided an affidavit setting forth in detail the agreement that was entered with counsel,
nor evidence that former counsel has been informed of and been gii'en a chance to respond to the allegations
against her. - Further, the petitioner and counsel have not made clear how such ineffective assistance of
former counsel prevented the petitioner from submitting sufficient evidence prior to the appeal to establish:
(1) that the beneficiary would act in a managerial or executive capacity with the petitioner within one year;
(2) that the beneficiary had acted in a managerial or executive capacity with a foreign employer in one of the
previous three years; and (3) that a qualifying relationship exists between the petitioner and the two claimed
parent companies. In fact, as noted above, none of these issues have been addressed appropriately on motion
to give the claims of ineffective assistance of counsel relevance.

The burden of proof in these proceedings rests soleiy with the petitioner. Section 291 of the Act, 8 US.C. § 1361.
The petitioner has not sustained that burden. Accordingly, the AAO's decision dated February 23, 2012 is
affirmed. '

As a final note, the proper filing of a motion to reopen and/or reconsider does not stay the AAO's. prior
decision to dismiss an appeal or extend a beneficiary's previously set departure date. 8 C.F.R.

§ 103.5(a)(1)(iv).

ORDER: The AAQ's decision dated February 23,-2012 is affirmed.



