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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAQO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary as an L-1A nonimmigrant
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101(a)(15)(L). The petitioner, a Florida corporation established in January engages in
international wholesale of cigars and affiliated products. It claims to be a branch office of

located in Russia.! The petitioner seeks to employ the beneficiary as its president for a period of
three years.

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary would be
employed in a primarily managerial or executive capacity in the United States.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the beneficiary
would be employed in a strictly executive capacity, and that the director erred by analyzing the beneficiary’s
position in a managerial capacity. Counsel submits a brief and additional evidence in support of the appeal.

I. The Law

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act.. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within three years preceding the beneficiary's application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be
accompanied by:

(i) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1)(ii}(G) of this section.

(i) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(iii)  Evidence that the alien has at least one continuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition.

! Based on the evidence in the record, the petitioner is better ciassified as an affiliate of based
upon the beneficiary’s 51% ownership of the petitioner and 100% ownership of the foreign entity.
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@iv) Evidence that the alien's prior year of employment abroad was in a position that was
managerial, executive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the
same work which the alien performed abroad.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an
assignment within an organization in which the employee primarily:

(i) directs the management of the organization or a major component or function of the
organization;
(ii) establishes the goals and policies of the organization, component, or function;

(ili)  exercises wide latitude in discretionary decision-making; and

@iv) receives only general supervision or direction from higher-level executives, the board
of directors, or stockholders of the organization.

II. Statement of Facts and Procedural History

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker. On Form 1-129, the petitioner
indicated that it currently employs four employees and that its business premises are located at

i 2 On Form I-129, the petitioner described the beneficiary’s proposed
duties in the United States as the following:

[The beneficiary’s] duties with [the petitioner] would be creation of new purchase contracts
with cigar producing countries- Dominican Republic, Honduras, Nicaragua and others.
Development of long term relationship with tobacco growers to create stable supply of the
cigars for newly developing markets such as China, Russia, Ukraine, and other regions. He
will be responsible for development of new cigar brands specifically addressing issue with
marketing of the cigars to new emerged markets. He will not have any day-to-day control
over company functions, because his responsibility will be to take the company to the new
level of international recognition. He will have some control over international aspect of
company financials related to international sales and he will be in charge of the sales and
receivables from international markets- Russia, China and etc. His position will be temporary
in nature for about 3 years and will be reevaluated in the future based on company
performance.

In a letter accompanying the initial petition, the petitioner provided an additional description of the
beneficiary’s proposed duties in the United States as follows:

% The petitioner’s documentation interchangeably used the address of
. The AAO will assume that refer to the same
address.
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[The beneficiary] is the President of [the petitioner] from 2011. Here in the United States he
will oversee all aspects of the company development as an international corporation. He will
be in charge of new connection in the cigar making regions of Central America with
particular attention to development of new cigar brands designed to influence marketing and
sale in the Eastern Europe and China. The specificity of the sale in the newly developing
markets is his responsibilities. In addition he will be responsible for financial and operational
policies and procedures related to sale in those areas. He will oversee marketing,
advertisement and all aspects of the international business between [the petitioner] and
Eastern European countries, Russia and China.

The petitioner submitted a document describing the staffing and duties of the U.S. employees as follows:

1. President (Full-time), [the beneficiary]. General management of company. Leadership
and strategic planning. Contracts with suppliers, export to Russia. Duty Free outlets in

Moscow, St. Petersburg, | Finance control.

2. Vice-President (Part-time), ) Shipments, orders and sales to Ukraine,
Armenia, Kazakhstan.

3. Treasurer (Part-time), Accounts receivable and payable.

The director issued a request for evidence ("RFE"), in which he instructed the petitioner to submit, inter alia:
(1) a comprehensive description of the beneficiary's duties, demonstrating that the beneficiary will function at
a senior level within the organizational hierarchy and that the beneficiary will be managing a staff who will
relieve the beneficiary from performing non-qualifying duties; (2) complete position descriptions for all
proposed U.S. employees, including a breakdown of the number of hours devoted to each of the employee's
job duties on a weekly basis; (3) complete copies of the petitioner’s Forms 941, Employer’s Quarterly Tax
returns, for all four quarters of 2011; (4) copies of all Forms W-2 and 1099 issued by the petitioner in 2011;
(5) copies of the Forms W-3 and 1096 issued by the petitioner in 2011; (6) proof of business conducted at the
location listed on the petition, including a letter from the owner of the building and/or management company
verifying the company’s occupancy; and (7) a copy of the company’s signed lease indicating the total square
footage of the premises.

In response to the director's RFE, the petitioner submitted a document providing the same job descriptions for
the beneficiary and his subordinates as previously provided. In contrast to the previous documentation
indicating that the petitioner employs three employees, however, the new document indicated that the
petitioner employs four employees, including the beneficiary, the Vice-President/Purchasing manager (Part-
time) the Financial Manager/Treasurer (Part-time) and an Export
Manager (Part-time) The document described the Export Manager’s job duties as
“Marketing and logistics.” The documents further specified that the beneficiary has a Master of
Jurisprudence; the Vice-President has a PhD. and a law degree; the Treasurer has a Master Degree in Finance;
and the Export Manager has a bachelor’s degree in international business and is currently at the
for a Master’s degree.

The petitioner provided copies of its Forms W-2 issued in 2011 to ;
The petitioner also provided copies of its Forms 941 showing that it employed zero employees for the first
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and second quarters of 2011, and then employed two employees in the third quarter of 2011(ending in
September) and the first quarter of 2012 (ending in March). The above documents reflected the petitioner’s
address as o The petitioner failed to submit a copy of its Form 941
for the fourth quarter of 2011 (ending in December 2011).

Finally, the petitioner provided the following documents pertaining to the petitioner’s physical premises: a
print-out from County Public Appraiser’s Public Access website for the location address of -
a letter dated June 8, 2012 from the property manager of
confirming that the petitioner is
leasing an office on this property and is maintaining the lease in good standing; a lease dated May 22, 2012
between (“landlord”) and the petitioner (“tenant™) for premises located at
for a term commencing on June 1, 2012 and terminating on May 31,
2013; photographs of the petitioner’s office space located in the The petitioner
also submitted copies of phone statements addressed to at
Previously, the petitioner submitted copies of its invoices,
as recent as August 12, 2011, issued to various companies located in Russia; these invoices listed the
petitioner’s address as

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary would be
employed in a primarily managerial or executive capacity. In denying the petition, the director found that the
petitioner’s small, part-time staff raised the question of how the beneficiary will be relieved from performing
the day-to-day duties involved in selling a product or providing a service. The director found that the
petitioner failed to comply with its request for an hourly breakdown of the duties of the subordinate
employees. The director found that the petitioner's descriptions of the beneficiary's proposed duties were too
abstract, and generally paraphrased the statutory definitions of managerial and executive capacity. The
director further determined that the evidence was insufficient to establish that the beneficiary's proposed
subordinate employees would be managers or professionals, notwithstanding their job titles and asserted
educational credentials. The director concluded that, notwithstanding the beneficiary's proposed job title, the
petitioner failed to establish that he would be engaged in primarily managerial or executive duties rather than
engaging in non-qualifying, operational duties.

On appeal, counsel emphasizes that the beneficiary will be employed in an executive capacity, and asserts that
the director erred by analyzing his position in a managerial capacity. Counsel asserts that the petitioner
previously provided “a comprehensive description of the beneficiary’s duties sufficient to establish that his
duties are primarily related to development of marketing strategies to new global markets in China, Russia
and other countries.” Counsel assets that USCIS is required to consider the petitioner's "reasonable needs,"
considering that the petitioner is “still in development stage, struggling to survive an economic meltdown in
US and abroad,” and asserts that the number of full-time and part-time employees is not essential to the
company’s growth at this time. Counsel concludes that while the beneficiary will undoubtedly be required to
apply his expertise to “develop new marketing areas and to perform some higher-level sales, marketing and
contract negotiations,” the petitioner only need establish that the beneficiary will devote more than half of his
time to executive duties.
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IIL. Analysis

The primary issue to be addressed is whether the petitioner established that the beneficiary will be employed
in the United States in a primarily executive capacity.’

Upon review of the petition and the evidence, and for the reasons discussed herein, the petitioner has not
established that the beneficiary will be employed by the United States entity in an executive capacity.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are
in an executive capacity. Id. Beyond the required description of the job duties, USCIS reviews the totality of
the record when examining the claimed executive capacity of a beneficiary, including the petitioner's
organizational structure, the duties of the beneficiary's subordinate employees, the presence of other
employees to relieve the beneficiary from performing operational duties, the nature of the petitioner's
business, and any other factors that will contribute to a complete understanding of a beneficiary's actual duties
and role in a business. The petitioner's evidence must demonstrate that the petitioner will support the
beneficiary in a primarily executive capacity. See generally, 8 C.F.R. § 214.2(1)(3); Section 101(a)(44)(B) of
the Act.

In the instant matter, the petitioner has repeatedly described the beneficiary's proposed position in very broad
terms, noting his responsibilities to “oversee all aspects of the company development as an international
corporation,” “be in charge of new connection[s] in the cigar making regions of Central America,” “oversee
marketing, advertisement and all aspects of the international business between [the petitioner] and Eastern
European countries, Russia and China,” “[g]eneral management of company,” “[lJeadership and strategic
planning,” and “[f]inance control.” The petitioner's description does not clearly identify the actual duties to
be performed with respect to the marketing, advertising, finance, and management functions for which the
petitioner claims the beneficiary is responsible. Reciting the beneficiary's vague job responsibilities or
broadly-cast business objectives is not sufficient; the regulations require a detailed description of the
beneficiary's daily job duties. The petitioner has failed to provide any detail or explanation of the
beneficiary's activities in the course of his daily routine. The actual duties themselves will reveal the true
nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd,
905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.).

For instance, the beneficiary’s stated duty of overseeing “all aspects of the international business” is so broad
that it could potentially encompass all or primarily non-qualifying duties. The AAO cannot accept such an
ambiguous position description and speculate as to the actual duties to be performed. Specifics are clearly an
important indication of whether a beneficiary's duties are primarily executive or managerial in nature,
otherwise meeting the definitions would simply be a matter of reiterating the regulations. Id.

? On appeal, counsel emphasizes that the beneficiary will only be employed in an executive capacity, and not
in a managerial capacity. As such, the AAO will only analyze the beneficiary’s employment in an executive
capacity.
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Despite the director’s RFE instructing the petitioner to submit a comprehensive description of the
beneficiary's duties, the petitioner responded by submitting the same description of the beneficiary’s proposed
duties in the United States, which the director already determined to be insufficient. The petitioner provided
no new descriptions of the beneficiary’s proposed job duties. The regulation states that the petitioner shall
submit additional evidence as the director, in his or her discretion, may deem necessary. The purpose of the
request for evidence is to elicit further information that clarifies whether eligibility for the benefit sought has
been established, as of the time the petition is filed. See 8 C.F.R. §§ 103.2(b)(8) and (12). The failure to
submit requested evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8
C.F.R. § 103.2(b)(14).

While several of the duties generally described by the petitioner would generally fall under the definition of
executive capacity, the lack of specificity raises questions as to the beneficiary's actual proposed
responsibilities in the United States. Overall, the position description alone is insufficient to establish that the
beneficiary's duties would be primarily in an executive capacity. Accordingly, the totality of the record must
be considered in analyzing whether the proposed duties are plausible considering the petitioner's actual
staffing levels and the nature of its business activities.

Here, the petitioner failed to provide consistent, credible claims and documentation to establish its staffing at
the time of filing. According to Form I-129, the petitioner claimed to employ four employees at the time of
filing. However, the petitioner’s initial documentation listed only three employees: the beneficiary, the Vice

President and the Treasurer In response to the director’s RFE, the
petitioner submitted a new document listing, for the first time, the claimed fourth employee: the Export
Manager The petitioner failed to provide any explanation for why it did not previously list

as an employee.

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
- evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-
92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Id. A petitioner
may not make material changes to a petition in an effort to make a deficient petition conform to USCIS
requirements. See Matter of Izummi, 22 1&N Dec. 169, 176 (Assoc. Comm’r 1998).

The petitioner failed to submit any documentation to corroborate its claim of four employees. In particular,
the petitioner’s RFE response consisted of the petitioner’s 2011 Forms W-2 to

) -and its Forms 941 reflecting that the petitioner employed two employees in the third quarter of
2011(ending in September) and the first quarter of 2012 (ending in March). The petitioner submitted no
objective, credible evidence to establish its claimed employment of

Notably, the petitioner failed to submit a copy of its Form 941 for the fourth quarter of 2011 (ending in
December 2011), which would have been the most relevant evidence to establish the petitioner’s actual
staffing at the time of filing, even though this document was specifically requested in the RFE. The petitioner
provided no explanation for why it failed to submit this particular document, especially considering that the
petitioner submitted the Forms 941 for the first three quarters of 2011 as well as for the first quarter of 2012.
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Again, the failure to submit requested evidence that precludes a material line of inquiry shall be grounds for
denying the petition. 8 C.F.R. § 103.2(b)(14).

The petitioner failed to submit comprehensive position descriptions for all its U.S. employees. In the RFE,
the director instructed the petitioner to provide complete position descriptions for all U.S. employees,
including a breakdown of the number of hours devoted to each of the employee's job duties on a weekly basis.
The petitioner failed to provide the requested evidence, providing only vague position descriptions of
“[s]hipments, orders and sales to Armenia, Kazakhstan, Kyrgystan, Lithuania, Moldova, Ukraine” for the
Vice-President, “[a]ccounts receivable and payable™ for the Treasurer, and “[m]arketing and logistics” for the
Export Manager. The petitioner also failed to specify the number of hours each of the employees devotes to
his or her job duties on a weekly basis, stating only that the subordinate employees are part-time. Considering
the vague position descriptions and unspecified number of hours worked by each employee, the petitioner
failed to establish that it has a sufficient organizational structure to relieve the beneficiary from performing
non-qualifying duties.

On appeal, counsel asserts that the director is required to consider the petitioner’s reasonable needs, that the
number of full-time and part-time employees is “not essential,” and that the petitioner only need establish that
the beneficiary will devote more than half of his time to executive duties. As required by section
101(a)(44)(C) of the Act, if staffing levels are used as a factor in determining whether an individual is acting
in a managerial or executive capacity, USCIS must take into account the reasonable needs of the organization,
in light of the overall purpose and stage of development of the organization. To establish that the reasonable
needs of the organization justify the beneficiary's job duties, the petitioner must specifically articulate what
those needs are, and why those needs are reasonable in light of its overall purpose and stage of development.
In the present matter, however, the petitioner has not explained what the petitioner’s reasonable needs are, and
how its needs can be met by the petitioner’s current staffing level.

Moreover, the reasonable needs of the petitioner will not supersede the requirement that the beneficiary be
"primarily” employed in an executive capacity as required by the statute. See section 101(a)(44)(B) of the
Act, 8 U.S.C. § 1101(a)(44). Here, the petitioner has never identified with any specificity how much of the
beneficiary’s time is spent on non-qualifying versus qualifying duties. On appeal, counsel simply states,
without elaboration, that the beneficiary will “perform some higher-level sales, marketing and contract
negotiations.” Nowhere in the record has the petitioner or counsel explained or documented what particular
duties the beneficiary will perform, which duties are executive in nature, and how much of the beneficiary’s
time will be spent on each duty. Again, it is noted that this information was requested in the RFE, but the
petitioner failed to submit the requested information in its RFE response. The failure to submit requested
evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. §
103.2(b)(14). The petitioner has not established that the petitioner will be engaged in primarily executive
duties, as required by the statute.

An employee who “primarily” performs the tasks necessary to produce a product or to provide services is not
considered to be “primarily” employed in a managerial or executive capacity. See sections 101(a)(44)(A) and
(B) of the Act (requiring that one “primarily” perform the enumerated managerial or executive duties); see
also Matter of Church Scientology Intn’l., 19 I&N Dec. 593, 604 (Comm’r 1988).
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Going on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998). Without
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of
proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec.
533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1I&N
Dec. 503, 506 (BIA 1980).

The AAO does not doubt that the beneficiary will have the appropriate level of authority over the petitioner's
business as its majority owner and president. However, the definition of executive capacity has two parts.
First, the petitioner must show that the beneficiary performs the high-level responsibilities that are specified
in the definition. Second, the petitioner must show that the beneficiary primarily performs these specified
responsibilities and does not spend a majority of his time on day-to-day functions. Champion World, Inc. v.
INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991). The petitioner has failed to establish
both elements of eligibility.

Overall, considering the vague job description provided for the beneficiary and the petitioner’s failure to
provide consistent and credible descriptions and documentation of its staffing in the United States, the
petitioner has failed to meet its burden of proof in establishing that it will employ the beneficiary in a
primarily executive position. Accordingly, the appeal will be dismissed.

Beyond the decision of the director, the record does not establish that the petitioner had secured sufficient
physical premises to conduct its U.S. business at the time of filing. The record contains numerous unresolved
inconsistencies as to the petitioner’s actual address at the time of filing. On Form I-129, the petitioner listed
its business address as L The petitioner’s financial documents,
including its federal yearly and quarterly tax returns, reflected the same address. However, the petitioner
submitted phone statements addressed to °

The petitioner also submitted invoices it issued to other companies
reflecting its address as The petitioner failed to explain
which of these addresses, if any, represented its actual business premises at the time of filing.

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. at 591-92.
Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and
sufficiency of the remaining evidence offered in support of the visa petition. Id.

In the RFE, the director requested proof of business conducted at the location listed on the petition, including
a letter from the owner of the building and/or management company verifying the company’s occupancy, and
a copy of the company’s signed lease indicating the total square footage of the premises, among other
documents. In response, the petitioner submitted a lease, a verification letter, and an appraisal document
confirming its occupancy at the address of The petitioner’s
lease specified that the term of occupancy for the above premises commenced on June 1, 2012.

The petitioner’s documents establishing its occupancy at o as of
June 1, 2012, are insufficient to establish that the petitioner had acquired sufficient physical premises to
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conduct its U.S. business at the time of filing the instant petition. Nowhere on Form 1-129 or in the initial
documentation did the petitioner indicate that its business premises were located at

as of June 1, 2012. The petitioner submitted no evidence establishing its claimed
occupancy at the address listed on Form 1-129. A petitioner may
not make material changes to a petition in an effort to make a deficient petition conform to USCIS
requirements. See Matter of Izummi, 22 1&N Dec. at 176.

The AAO observes that the regulation requiring evidence of sufficient physical premises specifically applies
to new offices. See 8 C.F.R. § 214.2(1)(3)(v)(A). However, a petitioner is not absolved of the requirement to
maintain sufficient physical premises simply because it has been in existence for more than one year. In order
to be considered a qualifying organization, a petitioner must be doing business in a regular, systematic and
continuous manner. See 8 C.F.R. § 214.2(1)(1)(ii)(G) (requiring an organization to be “doing business” in
order to be considered a “qualifying organization™); 8 C.F.R. § 214.2(1)(1)(ii))(H) (defining the term “doing
business” as “the regular, systematic, and continuous provision of goods and/or services by a qualifying
organization and does not include the mere presence of an agent or office of the qualifying organization in the
United States (emphasis added)”). Inherent to these requirements, the petitioner must possess sufficient
physical premises in the United States to conduct its business. For the reasons above, it cannot be concluded
that the petitioner had secured sufficient space to conduct its U.S. business as of the date the instant petition
was filed. For this additional reason, the petition may not be approved.

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met.

ORDER: The appeal is dismissed.



