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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.1 

The petitioner filed this nonimmigrant petition seeking to extend the beneficiary's employment as a 
nonimmigrant intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality 
Act( the Act), 8 U.S.C. § 11 01(a)(l5)(L). The petitioner, a Florida corporation, states that it engages in sales of 
automobiles, aquatic vehicles, electrical generators, and cooling systems. The petitioner Claims to be a 
subsidiary of , located in Santiago, Dominican Republic. The petitioner 
seeks to employ the beneficiary as its president and general manager for a period ofth_ree yea.rs. 

The director denied the petitioner failed to establish that it will employ the beneficiary in a primarily managerial 
or executive capacity. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal a,s a motion and 
forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the evidence 
submitted establishes that the beneficiary will be employed in an executive and managerial capacity. 
Counsel for the petitioner submits a brief and additional evidence on appeal. 

I. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 10l(a)(l5)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a. specialized kn~wledge capacity, for one 
continuous year within three yeats preceding the beneficiary;s application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 
accompanied by: -

(i) Evidence that the petitioner and the organization which employed or will employ the alien/ 
are qualifying organizations as defined in paragraph (l)(l)(ii)(G) oftl1is section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
knowledge capacity, including a detailed description of the services to be performed. 

1 On April29, 2013, the AAO summarily dismissed the petitioner's appeal bas~d on t,he petitioner's failure to identify l!11 

erroneous conclusion of law or statement of fact on the part of the director as a basis for the appeaL The AAO has since 
determined that the petitioner did in fact timely submit a brief and additional evidence in support of the appeal. 
Therefore, the AAO's decision dated April29, 2013 is withdrawn and the appeal will be a<ljudicated on its merits. 
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(iii) Evidence that the alien has at least one continuous year of full-time employment abroad with 
a qualifying organization within the three years preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in. a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior edtJcation, 
trainjng, and employment qualifies him/her to perform the intended services in the United 
States; however, the work in the United States need not be. the same w()rk which the alien 
performed abroad. 

Section 10l(a)(44)(A) of the Act, 8 U.S.C. § 110l(a)(44)(A), defines the term "man~g~rial capacity" asan 
assignment within an organization in which the employee primarily: . 

(i) manages· the organization, or a department, subdivision, function, or component of 
the organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages ail essential function within the organization, or a depar1:;nlent 
or subdivision ofthe organization; 

(iii) if ~nother employee or other employees ~re directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee is directly supervised, 
functions at a senior level within the organizational hierarchy or with respect to the 
function managed; and · 

(iv) exercises discr~tion over the day-to-gay operations of the activity or function for 
which the employee hasauthority. A first-line sup~tvisor is not considered, to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. ~ 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or fu_nction of tbe 
organization; 

(ii) establishes the goals and policies Of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the board 
of directors, or stoc.kholders of the organization. 



(b)(6)
NON-PRECEDENT DECISION 

Page4 

II. THE ISSUE ON APPEAL 

The sole issue addressed by the director is whether the petitioner established that it will employ the beneficiary 
in a primarily managerial or executive capacity. 

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on August 27, 2012. the 
petitioner stated on the Form I-129 that the beneficiary will be employed as "president and general manager" 
and indicated that the company had six employees and a gross annual income of $461,096.00 as of the date 
of filing. 

In ail addendum to the Form J.,.J29L, the petitioner indicated that the beneficiary's position is executive in 
nature and described her duties as follows: 

[The beneficiary] will continue to establish the goals and policies of the company. The sole 
sb~eholder to whom she has reported, [the foreign entity], will continue to rely on [the 
beneficiary's] suggestions of the type of automobiles and aquatic vehicles and their parts, 
electrical generators and cooling equipment systems to be sold; what other market segments 
to target; whether to offer additional products; and what other such products to offer. [The 
beneficiary] will continue to receive only general supervision and direction from the ·sole 
shareholder and she will continue to exerCise wide latitude in discretionary decision-making, 
for example by setting prices and credit terms, based ort forecasts of customer demand, and 
determining staffing levels of the company. 

In her daily activities of directing the management of our company, ·she will continue to 
spend: 
a. 35% of her time daily on the review of the company's financial and budget activities to 

fund operations, maximize investments, and increase efficiency. This will include review 
of reports concern-ing past due accounts and review of collection activities. She will 
continue to meet With the Accountant once a week. 

b. ,30% of her time daily on the review of closings and sales reports; including title sales and 
summations for DMV. She will meet with the Sales Manager and the Purchase Manager 
as necessary. 

c. 20% of her time daily on the review of marketing and other performance data to measure 
productivity and goal achievement and· to determine areas needing cost reduction and 
program improvement. 

d. 15% of her time daily on the review of staff performance and on any administrative 
matter requiring her attention. 

The petitioner submitted an organizational chart for the U.S. company depicting the beneficiary as general 
manager, supervising the following individuals: as ''manager''; 

as "sales"; as "secretary"; as "purchase"; and ·as 
"accounting/lawyer." 
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The petitioner submitted the beneficiary's resume, which describes het current position at the petitioner's U.S. 
company.as follows: 

President & General Manager. Directs and coordinates a_ll activities of the comp1:111y, including 
marketing, pricing, sales, trade, distribution and storage ofthe automobiles and aquatic vehicles 
a.nd their parts, electrical generators and cooling equipment sy~tems. Establishes and 
implements the company's policies, goals, objectives, and procedures. Determines staffing 
reql,lirements, interview, hire and train new employees. Manages the staff, prepare work 
schedules and assign specific duties. Directs and coordinates the company's. financial budget 
activities to fund operations, maximize investments, and increase efficiency. Reviews. financial 
statemeots, sales and activity reports, and other perfOffilllJ1Ce data to measure· productivity and 
goal achievement and to determine areas needing cost reduction and program improvement 
Determines the types of automobiles and aquatic vehicles and their parts, electrical generators 
an<J .. cooling equipment systems to be sold, set prices an<l credit terms, based on forecasts of 
customer demand. 

The petitioner also submitted brief descriptions for some of the beneficiary's subordinates. 
responsibilities are listed as: "sales department," "buy at llUCtiQn," "quot11tion preplifation." "manager to 
dealing with other dealer [sic]," and "negotiation of vehicle experience 12 years [sic]." 
responsibilities are listed as: "office manager of [tbe petitioner] 2012-present," "description," "sales," "loan 
processing," "inventory review," and ''title clerk." submitted a letter listing her own 
responsibilities as: "doing [the petitioner's] financial statements"; "paying and fiiing their sales taxes, 
unemployment ~xes, [and] payroll reports"; "provide all W-2's fortns [sic] for employees at the end of the 
year"; and "prepare corporate tax returns." responsibilities are Hsted as ;'vehicles inventory 
purchaser." responsibilities are listed as "secretary at [the petitioner] 2012 to 
present" 

The petitioner submitted its IRS Form 1120, U.S. Corporation Income Tax Return', for 2011 indicating that it 
paid $101,730 in salaries and wages. The petitioner also sub111i:Ued IRS Fornts 941, Employer's Quarterly 
Federal Ta,X Return, and For,ms UCT-6, Florida Department of Revenue Employer's Quarterly Report, for 
20 I 0 and 2011 indicating that it had five employees in the fourth quarter of 2011. 

On September 10, 2012, the director issued a request for additionaJ·evidence ("RFE") in whiCh he instructed 
J the petitioner to submit, inter alia, the following: ( 1) a comprehensive description of the beneficiary's duties 
indicating how those duties have been and will be managerial or executive in nature; (2) a list of U.S. 
employees, identifying each by name and.position title, including position descriptions and a breakdown of 
the number of ho1Irs they devote to each duty; (3) IRS Forms 941 for the third and fourth quarters of 2011 
and the fi_rst and second quarters of2012; and (4) all IRS Fortns W-2 and Fonils 1099 issued in 2011. 

The petitioner submitted: a list of employees; a. breakdown of the beneficiary's daily tasks for one week; a 
similar breakdown of tasks as the ''sales manager"; and brief position descriptions for 

as "purcbasing manager," as "office manager and sales executive," 
as ''secretary/' and as "tires and maintenance worker." 
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The petitioner submitted a "subcontract agreement" dated May 18, 2012, with who is listed 
as the "office manager and sales executive." The petitioner submitted its 2011 IRS Forms W-2, Wage and 
Tax Statement, demonstrating that wa,s paid $1$,079.36, w~s paid $24,300.00, 

was paid $4,800.00, was paid $5,460.00, was paid· 
, $7,000.00, and the beneficiary wa~ paid $45,090.20. 

The petitioner submitted its IRS Form 941, Employer's Quarterly Federal Tax Return, for the third and 
fourth quarters of 2011 and the first and second quarters qf 2012 indicating that the petitioner had four 
employees in the third quarter of 2011 and five in the. fourth quarter, four employees in the first quarter of 
2012 and fout in the second quarter. 

On November 27, ~012, the direCtor denied the petition co11cluding that the petitio!ler failed to estJ.blish that the 
beneficiary will be employed in a primarily managerial or exe~utive capacity: In denying the petition, the 
director found that the duties presented for the beneficiary are general managerial duties and do not specify what 
the beneficiary will be d,oing in the context of the petitioner's cortent staffing arrangement. The director fi.Irther 
found that the benefiCiary would not be involved in the control of the work of ~anagerlal, supervisory, or·: 

professional employees who would relieve her from perfonning non-qualifying operational and admin_istr~tive 
duties._ 

On appeal, counsel for the petitioner contends that ''the [b]eneficiary is acting as a bona fide manager and 
executive." Counsel further states that "the [b]eneficiary satisfies the regulations as being employed 
primarily as a manager where she manages the essential function of managing the overall business of the 
organization and it is within that function, that she manages employees.;, Counsel describes the beneficiary's 
eligibility as follows: 

In the case at Bar, the Beneficiary satisfies all requirement of the regulations, specifically, at (i), 
where she manages the organization; and (ii), where she both mamiges ail essential function, 
I.e., managing the overall business of the organizatio11 and controls the work of, inter alia, the , 
Sales and Purchases Managers (managerial employees; one with 12+ years of experience in his 
field) and an Office Manager(professional with a degree); at (iii) where she has the authority to 
hire and fire or recommend those as well as otliet personnel actions (such as promotion and 
leave aUthorization) and functions at a senior level within the organizational hierarchy and 
with respect to the function managed-i.e., managing the organization; and (iv), where she 
exercises discretion over the day-to-day operations of the organization. 

(Emphasis in original). 

The petitioner submits the same breakdown of the beneficiary's daily duties and those of her subordinates 
previously submitted in response to the RFE. The petitioner s.ubmits a new organizational chart for the U.S. 
company depicting the beneficiary as general manager, supervising the following· individuals: 

as "manager"; as "sales"; and as "accounting/lawyer." The 
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"ml;ln_ilger" supervises as "secretary." as ''purchase,'' and 
whose title was omitted. 

The petitioner also submitS its IRS ·Forni 941 for the third qua.rt:er of 2012 indicl:lting that it had five 
employees; The petitioner's Form UCT-6. for the third quarter of 2012 lists the five employees t15: tl!e 
beneficiary, and 

Upon review, and for the reasons discussed herein, the petitioner has not established that tbe beneficiary will 
be employed in a primarily managerial or executive capacity. 

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to tbe 
petitiooer's description ofthe job duties. See 8 CF.R. § 214.2(1)(3)(ii). The petitioner's description of the 
job duties must clearly describe the duties to be performed by the beneficiary and indicate whether such 
duties are in either l!n ~xecutive or a rn.anagerial Cl:\pacity. /d. Beyond the required description of the job 
duties, U.S. Citizenship and Immigration Services (USCIS) reviews the totality ()f the record wbett 
examining the claimed managerial or executive capacity of a beneficiary, including the petitioner's 
orgl:lllizational structure, the duties of the benefici~ry's subordinate employees, the presence of other 
employees to relieve the beneficiary from: performing operation~) duties, the nature of the petitioner's 
business, and any other factors that will contribute to a c()mplete understandin~ of a beneficiary's actual 
duties and role in a business. 

The AAO does not doubt that the beneficiary will have the appropriate level of authority . over the petitioner's 
business as its presid~nt. However, the definition.s· of executive and rn.a,n~geri~ capacity· each have two 
parts. First, the petitioner must show that the beneficiary performs the high-level responsibilities that are 
specified in the definitions. Second, the petitioner must show th~t the beneficiary primarily performs these 
specified responsibilities and does not spend a majority of his or her time on day-to-day operationa.l 
functions. Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991) . 

. The fact that the betteficiary owns or manages 1:\. business does not neces~ily establish eligibility for 
classification as an intracompany transferee in a managerial or executive capacity within the meatting of 
sections JOI(a)(IS)(L) of the Act. See 52 Fed. Reg. 5738, 5739-40 (Feb. 26, 1987) (noting that section 
I Ol(a)(l5)(L) of the Act does not include any and every type of"manager" or "executive"). 

At the time of filing the petition, the petitioner did not clarify whether the beneficiary is claiming to be 
. primarily engaged in managerial duties under section 10l(a)(44)(A) of the Act, or primarily executive duties 

under section 10l(a)(44)(B) ofthe Act; however, the duties presentedfor the beneficiary indicate that her 
role is executive in n~ru.re. On appeal, counsel for the petitioner claims that the beneficiary will be employed 
as a manager and an executive. Counsel goes on to state that the beneficiary manages an essential function of 
the U.S. company. A beneficiary may not claim employment as a hybrid "exectitive/rtulilager" and rely on 
partial sections of the two statutory definitions. At a minirnwn, the ~ti~ioner rn~ esijJblish that the 
ben.eficiary meets each of the four criteria set forth in the statutory definition for executiVe capacity or each 
of the four criteria set forth in the statutory definition for managerial capacity. 
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In. the instant matter, the petitioner charac.terized the beneficiary's role as president and general manager, 
noting sh~ will "continue to establish the goals and policies of the company'i; "will continue to receive only 
general supervision and direction froni the sole shareholder"; and "continue to exerc_ise wide latitude in 
discretion~ry decision-m~king." Those duties merely paraphrase, in part, the statutory definition of 
executive capacity. Se.e section 101(a)(44)(B) of the Act. Conclusory assert_ions r~garding the beneficiary's 
employment capacity are not sufficient. Merely repeating the language ofthe statute or regulations does not 
saJisfy tbe petitioner's burden of proof. Fedin ]Jros. Co., Ltd v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 
1989), a.fl'd, 905 F. 2d 41 (2d. Cit. 1990); Aryr AssoCiates; Inc. v. Meissner, 1997 WL 188942 at *5 
(S.D.N.Y.). 

At the time of filing, the petitioner further detailed the beneficiary's duties indicating that ~.be will spend 
"35% of her time d~ily on the review of the company's financial and budget activities to fund operations, 
maximize investments, and increase·efficiency"; ''30% of her time daily on the review of closillgs and sales 
reports, including title sales and summations for DMV."; "20% of her time daily on the review of marketing 
and other performance data to measure productivity and goal achievement and to detetmine areas neediQg 
cost reduction and program improvement"; "15% of her time daily on the review of staff performance and on 
any administrative lll~tter requiring her attention." While these tasks are undoubtedly necessary in order to 
continue operations, the petitioner has not indicated hOw such duties qualify as managerial or execiltive in 
nature. Reciting the beneficiary's vague job responsibilities or broadly-,cast business obje~tives is not 
sufficient; the regulations require a detailed description of the beneficiary's daily j?b duties. Specifics are 
clearly an important indication of whether a beneficiary's duties are primarily executive or managerial in 

. ' 

nature, otherwise meeting the definitions would simply be ~ matter of reiterating the regulations. The actual 
duties themselves reveal the true nature of the employment. F'edin Bros. Co., Ltd. v. Sava, 724 F. Supp. 
1103, 1108 (E.O.N.Y. 1989), a.ff'd, 905 F.2d 41 (2d. Cir. 1990). 

In response to t_he RFE, and ~gain on appeal, the petitioner provided a breakdown of the beneficiary's daily 
routine and identified tlie tasks she performs throughout an eight hour work day. Although it is a 
comprehensive assessment onhe dQties performed by the beneficiary daily, tbe infonnation provided does 
not de111onsttate that she is primarily performing duties that fall within the statutory definitions of managerial 
ot execUtiVe capa~ity, The petitioner describes some of her duties as "meet with sales and office staff to 
delegate tasks and prioritize activities to do in the week"; "review company's bank accounts, check cash 
availability, check on deposits . . . lind verify whether checks and credit card payments were approved"~ 
"review e-xisting inventory and sales reportsi'; ''meet with sales manager, to review and 
discuss the payment'of vehicle_!) and/or suppli~rs"; "revieW reports of the GPS system ... to verify that 
veh:icles are being repossessed for non-payment"; "meet with maintenance supervisor, to 
verify parts orders that are pending"; "explore rnarket (jpportu:nities to increase ou,r customer and product 
base"; "meet with manager, . to confirm proper documentation for each ~ar thlit is to b¢ 
sold"; "~nspect the cars for presentl!ble condition"; "verify vehicle demand statistics ... [to] instruct [the] 
J)l)rchase staff on what vehicles to focus their attention"; "accompany the_ purchl:l.sing stl!ff to 

''; "review the files of vehicles sold to ensure proper temporary plates sequencing was 
done"; "check pending vehicle registrations and plate transfers so a~ to a\lthori?:e those wbicb ar~ to be 
registered with the [DMV]''; "verify the information ... in the various social media and websites to ensure 
the high quality ofo1,1r marketing message"; "work on developing new marketing and sales opportunities for 
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our line of business"; "verify Inventory Control.Reports"; "verify payroll information ..• [and] wieekly sales 
tax information to be sent to the ac~otlntant"; "review the bank account .information to determine deposits 
made in the week and bills paid''; ''meet with secretary ... [to] discuss and monitor current and delinquent 
cl1_stm:ner accounts"~ ,and "review each area of our business, such as sales, purchases, repairs, car yard, and 
warehouse, to ensure that each is in order." 

Again, while these tasks ate undoubtedly nece.ssary in order to continlle operations, the petitioner has not 
indicated how such duties qualify as managerial .or executive in nat\lre. The duties listed by the petitioner at 
the time of filing suggest that the beneficiary will be primarily an executive at the U.S. company; hoWever; 
the daily bre*down of duties she perfortns does not inclt~de ®Y exect~tive duties. Rather, it appears that the 
beneficiary will function as a first.:.line supervisor of nori~professional erriployees and is directly involved in 
all functional areas of the business a,nd the duties performed by her subordinates, as well as a number of 
administrative areas. Although the petitioner provided a similar breakdown of duties. performed by the 
beneficiary's subordinates, it has not demonstrated that those subordinates will relieve her from performing 
hon·q·ualif)'ing operational duties, such as marketing, purchasing, and quality asslltance. 

The statlltory definition of "managerial capacity" allows for both "personnel managers" a.Qd "fu.nction 
managers." See section IOI(a)(44)(A)(i) and (li) of the Act, 8 U.S.C. § ll0l(a)(44)(A)(i) and (ii). Personnel 
managers are required to prilll{l.ri_ly Stlpervise a,nd control the work of other supervisory, professional, or 
managerial employees. Contrary to the _common understanding of the word "manager," tbe statute pla;inly 
states that a ''first line supervisor is not considered to be acting in a managerial capacity merely by virtue of 
the supervisor's supervisory · dt~ties unless the employees Stlpervised ate professional." Section 
IOI(a)(44)(A)(iv) of the Act;, 8_C.F.R. § 214.2(1)(1)(ii)(B)(2). If a beneficiary directly supervises other 
employees, the beneficiary mhst also have the authority to hire l!lld fire those employees, or recommend 
those actions, and take other personnel actions. 8 C.F .R. § 214.2(1)( 1 )(ii)(B)(3). 

Although the beneficiary is not required to supervise personnel, if it is claimed that her duties involve 
supervising employe~s, the petitioner . must establish th&t the subordinate employees are supervisory, 
professional, or managerial. See § I 0 l(a)( 44)(A)(ii) of the Act. Further, on appeal, the petitioner submits a 
1\:urrent'' organizational chart indicating that some employees have changed positions and that additional 
employees have been hired in the proposed positions at the timeoffiling the petition. As those employees 
were hired after tbe filing of t.Qe petition, they cannot be considered in this proceeding, The petition~r must 
establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition may not be approved 
at a future date after th~ petitioner or beneficiary becomes eligible under a new set of facts_. Mat.t.er of 
Michelin Tire Corp., 17 l&N Dec. 248 (Reg. Comm 'r 1918). 

In evaluating whether the beneficiary manages professiona1 employe~s, the AA6 must evaluate whether the 
s11bordinat~ positions require ·a baccalaureate. degree as a minimum fot entry into the field of endeavor. 
Section 10l(a)(32) of the Act, 8 U.S.C, § 110l(a)(32), st&test_hat "[t]h¢ term. profession shall include but_ not

1 

· be limited to architects, engineers, lawyers/physicians, surgeons, and. teachers in elementary or secondary 
schools, coHeges, academies, or semiJ1aries." The term. "profession" conternplat~s knowledge or learning, 
not merely skill, ofan advanced type in a given field gained by a prolonged course of specialized instruction 
and study of at le~st b&cc&la,ureate level, which is a realistic prereql!isite to entry into th~ particular field of 
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eQcleavor-. M.a.tter of Seq, 19 J&N Dec. 817 (Com Ill 'r 1988); Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); 
Mattef of Shin, 11 I&N Dec. 686 (D.O. 1966). 

Here, the organiz.iltiona.l chart submitted at the time of filing shows that the beneficiary supervises five 
individuals, one of which has a ''manager" position title. In response to the RFE, the petitioner submitted an 
employee list adjusting the subordinates' position titles to "sales manager," purchasing manager/' i•office 
manager and sales executive," ''tires and maintenance worker," and "secretary." The position descriptions 
for these subordinates. include tasks that not indicative of a managerial, supervisory, or otherwise 
professional positjon. The petitioner has not established tbat any of the beneficiary's subordinates require a 
bachelor's degree, such that they could be classified as professionals. Nor has the petitioner shown that ~:my 
of the beneficiary's subordinates supervise subordinate staff members, or manage a clearly defined 
department or function of the petitioner, such that he or she could be classified as a manager or supervisor. 
Thus, the petitioner has not shown that the beneficiary's subordinate employees are supervisory, 
professional, or managerial, as required by section l0l(a)(44)(A)(ii) ofthe Act. 

The petitioner's evidence must substantiate that the duties of the beneficiary and her proposed subordinates 
correspond to tbeir placement in the organization's structural hierarchy; artificial tiers of sllbordinate 
employees and inflated job titles are not probative and will not establish that an organization is sufficiently 
complex to support an executive or c managerial position. While the petitioner has submitt~d an 
organizational chart depicting the beneficiary as general manager supervising a manager, a sales person, a 
secretary, a purchasing person, and an accounting/lawyer person, the petitioner has not shown how the 
subordinate employees would free the beneficiary from performing non ... qllalifying operation_al cluties· The 
petitioner has not provided credible evidence of a current organizational structure that would be sufficient to 
elevate the beneficiary to a supervisory position that is higher than a first-line supervisor of non-professional 
employees. 

Tbe petitioner has not established, in the alternative, that the beneficiary is employed primarily as a "function 
manager." The term "function manager" applies generally when a beneficiary does not supervise or control 
tbe work of a subordinate staff but instead is primarily responsible for managing an "esserttia.l fu.nction" 
within the organization. See section 10l(a)(44)(A)(ii) ofthe Act, 8 U.S.C. § 1101(a)(44)(A)(ii). The term 
"essential function'' is not defined by statute or regulation. If a petitioner claims that the beneficiary is 
managing an essential function, the petitioner must furnish a position description that describes the duties to 
be performed in managing the essential fu.rictiori, i.e. identifies the function with specificity, artiCulates the 
e_ssential nature of the function, and establishes the proportion of the beneficiary's daily duties attributed to 
managing the essential function. See 8 C.F.R. § 214.2(1)(3)(ii). In addition, the petitioner's description of 
tbe beneficiary's daily duties must demonstrate that the beneficiary manages the function rather than 
performs the duties related to the function. 

While performing non-qualifying tasks necessary to produce a product or service will not automatically 
disqualify the beneficiary as long as those tasks are not the majority of the beneficiary's duties, the petitioner 
still has the burden of establishing that the beneficiary is "primarily" performing managerial or executive 
duties. Section 10l(a)(44) ofthe Act. Whether the beneficiary is an ''activity" or "function" manager turns 
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in part on whether the petitioner has sustained its burden of proving that his duties are "primarily" 
manager~al. 

Here, counsel for the petitioner made a brief claim on appeal that the beneficiary will "manage the essential 
function of managing the overall business of the organization and it is within that function that she manages 
employees.'' However, counsel and the petitioner failed to explain the essential function to be managed by 
tbe beneficiary or provide a breakdown of the beneficiary's job duties to support such a claim and failed to 
demonstrate that the beneficiary will allocate at least 51 o/o of her time to managing the essential function of 
"managing the overall business of the organization." 

The statutory definition of the term "executive capacity" focuses on a person's elevated position within an 
organizational hierarchy, including major components or functions of the Qrganization, and that person's 
authority to direct the organization. Section I 01(a)(44)(B) of the Act, 8 U.S.C. § 11 Ol(a)(44)(B). Under the 
statute, a beneficiary must have the ability to "direct the management''and "establish the goals and policies" 
of that or~anization. Inherent to the definitioQ, the organization must have a subordinate level of managerial 
employees for the beneficiary to direct and the beneficiary must primarily focus on the broad goals and 
policies of the organization rather than the day-to-day operations of the enterprise. An individual will not be 
deemed an executive under the statute simply because they have an executive title or because they "direct" 
the enterprise as the owner or sole managerial employee. The beneficiary must also ~xercise "wide latitude 
in discretionary decision making" and receive only "general supervision ot direction ftoin higher level 
executives, the board of directors, or stockholders of the organization." /d. While the definition of 
"executive capacity" does not require the petitioner to establish that the beneficiary supervises a subordinate 
staff comprised of managers, supervisors and professionals, it is the petitioner's burden to establish that 
someone other than the beneficiary carries out the day-to-day, non-executive functions ofthe organization. 

Here, counsel for the petitioner asserts that the beneficiary is an executive and a manager; however, the 
beneficiary has not been shown to be employed in a primarily executive capacity. The petitioner failed to 
demonstrate that the beneficiary's duties will primarily focus on the broad goals and policies of tbe 
organization rather than on its day-to•day operations. In fact, none of the beneficiary's listed daily tasks 
include duties related to the broad goals and policies of the organization. The petitioner has not established 
that the beneficiary's subordimtte employees relieve her from performing non-qualifying operational duties. 
The job duties provided for the beneficiary and her subordinates fall to demonstrate that the beneficiary will 
focus 51 o/o of her time on executive duties rather than the day-to-day operations of the bu_siness. 

The AAO notes that a company's si?:e alone, without taking into account the reasonable needs of the 
organization, may not be the determining factor in denying a visa. to a multinational manager or executive. 
See § 101(a)(44)(C) of the Act, 8 U.S.C. § 110l(a)(44)(C). In reviewing the relevance of the number of 

employees a petitioner has, federal courts have generally agreed that USCIS "may properly consider an 
organization's small size as one factor in assessing whether its operations are substanti_al enough to support. a 
manager." Family Inc. v. U.S. Citizenship and Immigration Services 469 F. Jd 1313, 1316 (91

h Cir. 2006) 
(citing with approval Republic

1
ojTranskei v. INS, 92:3 F-2d. 175, 178 (D.C. Cir. 1991); Fedin Bros. Co. v. 

Sava, 905 F.2d 41, 42 (2d Cir. 1990)(per curiam); Q Data Consulting, Inc. v, INS, 293 F. Supp. 2d 25, 29 
(D.D.C. 2003)). It is appropriate for USCIS to consider the size of the petitioning company in conjunction 
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with other relevant factors, such as a company's small personnel sii¢, the absence of employees who would 
perform the non-managerial or non-executive operations of the company, or a ''shell company" that does not 
conduct busil).ess in a regular and continuous manner. See, e.g. Systronics Corp. v. INS, 153 F. Supp. 2d 7, 
15 (D.D,C. 2001 ). Here, the petitioner indicates that the beneficiary had four direct subordinates at the time . . . . . . . . . . . . . . . . i 

of filing. However, the job duties provided for the beneficiary and for her subordinates demonstrate that the 
beneficiary's subordinates will not relieve her from performing non-qualifying administrative and operational 
duties. 

The petitioner has not established that the beneficiary will be employed in a primarily managerial or 
primarily executive capacity or as a function manager. Accordingly, the appeal will be dismissed. 

III. QUALIFYING RELATIONSHIP 

Beyond the decisio11 of tbe director, the petitioner has Qot established that it has a qualifying relationship 
with the beneficiary's foreign employer. To establish a "qualifying relationship'' under the Act and the 
regulation~, the petitioner must show that the beneficiary's foreign employer and the proposed U.S. employer 
are the same employer (i.e. one entity with "branch'' offices), orrela:ted as a "parent and subsidiary" or as 
"affiliates.'; See generally section 1 Ol(a)(IS)(L) of the Act; 8 C.F.R. § 214.2(1). 

The petitioner stated on the Form I-129 that it has a parent-subsidiary relationship with the foreign entity 
based on the U.S. company being "100% owned by the company abroad, ." Throughout the 
record, the petitioner claims that the foreign entity wholly owns the U.S. company; however, the record does 
not contain any supporting evidence of ownership, such as the articles of incorporation, stock certificates, 
corporate stock certificate ledger, or corporate by~laws. 

In support of the petition, the petitioner submitted copies of its 2009 and 2011 IRS Form 1120. The 2009 
and 2011 Fonns 1120 at Schedule K, which includes questions related to the petitioner's ownership and control~ 
are marked "no" at question 4 which asks, "[a]t the end of the tax year: a. [d]id a.ny foreign or domestic 
corporation, partnership (including any entity treated as a partnership), trust, or tax-exempt organization own 
directly 20% or more, or own, directly or inclirect_ly, 50% or more of the toUl.l voting power of all classes of the 
corporation's stock entitled to vote?" In this case, the record fails to demonstrate the actual ownership of the 
petitioner. It is incumbent upon the petitioner to resolve any inconsi_stencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the 
petitione~ submits competent objective evidence pointing to where the truth lies. Matter of Ho, I 9 I&N Dec. 
582, 591~92 (BIA 1988). 

Due to the deficiencies and inconsistencies detailed above, the petitioner has not met its b\lTd(m to 
corroborate its cl~imed qualifying relationship with th.e foreign entity. For this additional reason, the petition 
cannot be approved. 

The MO mairtUl.ins discretionary authority to review each appeal on a de novo basis. The AAO's de novo 
authority has b€le11long recognized by the federal coUrts. See, e.g. Soltane v. DOJ, 381 F.3d 143, 145 (3d Cit . 
.2004). An application or petition that fails to comply with the technical requirements of the law may be denied 



(b)(6) NON-PRECEDENT DECISION 

I 

by the AAO even iftll.e S¢rvite Center does not identify all of the grounds fordenial in the initial decision. See 
Spencer Enterprises v. United States, 229 F. Supp. 2d l 025,1043 (E.D. CaL ZOO I), qjj'd 345 F, 3d 683 (9!)1 Cir. 
2003). 

IV. CONCLUSiON . 

The appeal will be dismissed for the above stated reasons, with each considered as an independent and 
alternate basis for the decisi<m. In visa petition proceedings, it is· the petitioner's burden to estabiish 
eligil)ility for the immigration benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Mauer ofOtiende, 26 
I&N Dec. 127, 128 (BIA 2013). Here, that burden hasnot been met. · 

ORJ)ER: The appeal is dismissed. 


