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DISCUSSION: The Direcior, California Service Center, denied the nonimmigrant visa petition. The matter is
now belore the Administrative Appcals Olfice (AAQO) on appeal. The AAO will withdraw the direclor's decision
and remand the matter to the service center for further review and issuance of a new decision.

The petitioner filed this nonimmigrant pelition sceking (o cxtend the beneliciary's status as an L-1A
nonimmigrant intracompany transleree pursuant to section 101(a)(15)(L) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The petitioner, a Virginia corporation established in July '
states that it engages in the publishing, distributing, and selling of digital content. The petitioner claims to be
an alfiliate of located in Russia. The petitioner seeks to extend the bencficiary's employment
as president and CEO lor a period of one year.

The director denied the petition concluding that the petitioner failed to establish that the beneliciary would be
employed primarily in a qualifying managerial or executive capacity.

The petitioner subsequently filed an appcal. The director declined to treat the appeal as a motion and
forwarded the appeal (o the AAO. On appeal, the petitioner asserts that the beneficiary is employed in an
executive position at the petitioning U.S. company. [The petitioner submits a brict and additional evidencc in
support of the appeal.

I. THE LAW

To establish eligibility for the L-1 nonimmigrant visa classilication, the pelitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managcrial or exccutive capacily, or in a specialized knowledge capacity, for onc
continuous year within three ycars preceding the bencliciary's application lor admission into the United
States. In addition, the beneliciary must seek Lo enter the United States temporarily to continue rendering his
or her services o the same employer or a subsidiary or affiliale thereol in a managerial, cxecutive, or
specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form [1-129 shall be
accompanied by:

(1) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as delined in paragraph (1)(1)(i1)(G) of this section.

(i1) Evidence that the alicn will be employed in an executive, managerial, or specialized
knowledge capacily, including a detailed description of the services to be performed.

(111) Evidence that the alicn has at Icast one continuous ycar of full-time ¢cmployment
abroad with a qualilying organization within the three years preceding the filing of
the petition.

(iv) Evidence that the alien's prior ycar ol employment abroad was in a position that was
managerial, exccutive or involved specialized knowledge and that the alicn's prior

1 .. . .
The petitioner re-incorporated in Delaware on August
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education, training, and employment qualilies him/her to perform the intended
services in the United Staltes; howcever, the work in the United States need not be the
same work which the alicn performed abroad.

Section 101(a)(44)(B) of the Act, 8 US.C. § 1101(a)(44)(B), deflines the term "executive capacily™ as an
assignment within an organization in which thc employee primarily:

(1) directs the management ol the organization or a major component or function ol the
organization;

(i1) establishes the goals and policies ol the organization, componcnt, or function;

(iii) cxercises wide latitude in discretionary decision-making; and

(iv) receives only general supervision or direction [rom higher-level executives, the board

ol directors, or stockholders ol the organization.
1. THE ISSUE ON APPEAL

The sole issuc addressed by the director is whether the petitioner established that it will employ the
beneliciary primarily in a qualilying managerial or exccutive capacity.

The petitioner liled the Form [-129, Petition [or a Nonimmigrant Worker, on October 21, 2013. The
petitioner indicated on the Form 1-129 that it cngages in the publishing, distributing, and selling ol digital
content with three current cmployees and failed to indicate its gross annual income. In support ol the petition,
the petitioner submitted a letter that included a lengthy description of the beneficiary's duties and a samplc
week of his daily routine, indicating that he would primarily focus on oversight and management ol the
company's operations through his subordinates, which include a vice president, a chiel technology ollicer, a
stafl assistant, six consulting advisors, and six teleccommuting technical specialists in Russia. The petitioner
also provided a description ol the beneficiary's subordinates' job duties and responsibilitics, explaining how
the subordinates would carry out the actual tasks ol performing the I'T services contracted to complete.

The petitioner provided an organizational chart [or the U.S. company depicting the beneliciary as the CEO
and president at the top of the corporate hierarchy, dircctly supervising a vice president ol the administration
department, an advisory board ol [ive professionals, a stall assistant, a marketing dcpartment, led by onc ol
the prolessional advisors, and a chicl technology oflicer, supervising a lead computer sollware engineer, lour
developers, and a quality engineer. The petitioner provided its 2012 IRS Forms W-2, Wage and Tax
Statement, 2012 IRS Forms 1099-MISC, Miscellancous Income, and payroll records demonstrating that the
vice president, stall assistant, and beneliciary were employed by the petitioner in 2012. The petitioner also
provided copies of contracts and consultant agreements, daled in 2013, demonstrating that the petitioner
employed members ol the advisory board and employees of the lorcign entity in Russia as contractual
employees ol the U.S. company.
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The direclor issued a request for additional evidence ("RFE") on August 24, 2012, instructing the petitioner to
submit, inter alia, the [ollowing: (1) a more detaiied description ol the beneliciary's proposed duties; and (2)
a more detailed organizational chart.

In response to the RFE, the petitioner provided the same position description [or the bencliciary, along with a
list ol projects he has been supervising at the US. company and an updated organizational chart, which
included two new positions hired in 2014. The petitioner also submitted its 2013 IRS Forms W-2 and 2013
IRS Forms 1099-MISC demonstrating that the vice president, chiel technology officer, stall assistant, and
beneficiary were employed by the petitioner in 2013.

The director denied the petition on February 3, 2014, concluding that the petitioner failed to establish that the
beneliciary will be employed primarily in a qualilying managerial or executive capacity. In denying the
petition, the director lound that, based on the organizational structure provided, the beneliciary's position is
primarily assisting with the day 1o day non-supervisory duties ol the business, which precludes the beneliciary
from being considered a manager or executive.

On appeal, the petitioner asserts that the bencliciary will be employed in an exccutive capacity.  The
petitioner contends that the dircctor failed to properly review the submitted information and ignored the
specilics ol the listed duties lor the bencliciary. The petitioner asserts that the petitioner's evidence clearly
shows what the beneficiary does on a daily basis and that those duties arc primarily c¢xecutive in nature.

Upon review, the AAO linds sulficient evidence Lo establish that the beneficiary will be employed in a
primarily executive capacity in the United States.

When examining the executive or managerial capacity of the beneliciary, the AAO will look lirst to the
petitioner's description ol the job dutics.  See 8 C.F.R. § 214.2(1)(3)(i1)). Contrary 1o the director's
observations, the petitioner has provided a description ol the benceficiary's duties, along with ¢vidence ol what
he does on a daily basis and projects that he oversces, sullicient to establish that his duties are primarily
related to the management and dircction of the company and not to producing a product, providing a service,
or performing other non-qualifying [unctions. The evidence submitted also establishes that the beneliciary
establishes the goals and policies of the organization and exercises a wide latitude in discretionary decision-
making. See sections 101(a)(44)(B)(i1) and (i) ol the AclL.

In the instant matter, we disagree with the director's conclusion that the beneliciary's job duties — specifically
those listed in the dircctor's decision — are more indicative ol an employee who will be performing the
necessary lasks 1o provide a scrvice or to produce a product. The director's decision [ocuses on four sub-tasks
listed within grander responsibilities that are actually indicative of an executive position.  The petitioner
addresses this issue on appeal and provides additional cvidence establishing the responsibilities of the
beneliciary and cach ol his subordinates in the U.S. and abroad. The petitioner's descriptions are suflicient o
establish that the beneliciary does not directly perlorm the services carried out by the petitioner's business.

As required by scction 101(a)(44)(C) ol the Act, il stalfing levels are used as a lactor in determining whether
an individual is acting in a managerial or exceutive capacity, USCIS must take into account the reasonable
needs of the organization, in light ol the overall purpose and stage ol development of the organization. The
reasonable needs ol the petitioner may justify a bencliciary who allocates 51 percent ol his dutics to
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managerial or executive tasks as opposed 1o 90 percent, but those needs will not excuse a bencficiary who
spends the majority ol his or her time on non-qualifying duties. Here, the petitioner has established that, at a
minimum, the bencliciary primarily manages and directs the corporation in addition 1o managerial and
prolessional employees. Given the overall purposc ol the organization and its current stage of development,
the petitioner established a reasonable need lor an executive Lo oversee the business.

While the beneficiary will undoubtedly be required to apply his expertise to perform some higher-level
negotiations and opcrational tasks, we are persuaded that the bencficiary's subordinates in the United States
and abroad will carry out the majority ol the day-to-day non-qualilying tasks required to operate the business,
thus allowing the bencliciary to perform primarily qualilying duties. As the petitioner has established that the
heneficiary will be employed in an executive capacity, the director's decision will be withdrawn with respect
to this issue.

HI. QUALIFYING RELATIONSHIP

Although the director's decision wifl be withdrawn, the petitioner failed to submit sulficient evidence as (o the
actual control ol the loreign cntity, which raisces the issuc of whether there is a qualifying relationship
between the U.S. and foreign cntitics pursuant to 8 C.F.R. § 214.2(1)(1)(i1)(G). When considering the totality
ol the evidence prescnted, the petitioner has not sulliciently demonstrated that it is an alliliate of the forcign
entity.

To establish a "qualilying relationship” under the Act and the regulations, the petitioner must show that the
beneliciary's forcign ecmployer and the proposed U.S. employer are the same employer (i.c. one cntity with
"branch" olfices), or related as a "parcent and subsidiary” or as "afliliates."  See generally scclion
101(a)(15)(L) of the Act; 8 C.F.R. § 214.2(1).

The pertinent regulations at 8 C.F.R.§ 214.2(1)(1)(ii) define the term "qualifying organization” and related
terms as follows:

(G) Qualifying orgunization means a United States or loreign [irm, corporation, or other
lcgal entity which:

(1) Mects cexactly once ol the qualifying relationships specilicd in o the
definitions ol a parent, branch, alliliatc or subsidiary specilied in
paragraph (1)(1)(i1) ol this section;

(2) Is or will be doing business (engaging in international trade is not
required) as an employer in the United States and in at least one other
country dircctly or through a parent, branch, alfiliate or subsidiary for the
duration of the alien's stay in the United States as an intracompany
transfcrec|.|

1) Parent mcans a firm, corporation, or other legal cntity which has subsidiaries.
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J Branch mcans an operating division or office ol the samc organization houscd in a
( I g g
different location.

(K) Subsidiary means a lirm, corporation, or other legal entity ol which a parent owns,
dircctly or indirectly, more than hall of the entity and controls the entity; or owns,
directly or indirectly, hall ol the entity and controls the cntity; or owns, dircctly or
indirectly, SO pereent of a 50-50 joint venture and has equal control and veto power
over the entity; or owns, dircctly or indirectly, less than half of the cntity, but in fact
controls the entity.

(L) Affiliate mcans

(7)  Onc ol two subsidiarics both of which arc owned and controlled by the
same parent or individual, or

(2)  Onc ol two legal entitics owned and controlled by the same group ol

individuals, cach individual owning and controlling approximately the
samc sharc or proportion of cach entity.

The petitioner stated on the Form [-129 that it has an affiliate relationship with the forcign entity, and stated:

[The petitioner| (owncership: | Beneliciary] 50.81%, 41.07%, 1.97%,
4.95%, 1.2%)
[The foreign entity] (ownership: |Bencliciary] 47%, 38%, 15%)

The foreign entity's State Register and Articles ol Association both reflect the same ownership structure listed
on the Form [-129.

Upon review, the petitioner has not provided clear evidence as o the actual control ol the loreign entity.
Although the foreign entity's ownership has been cestablished, as listed above. its Articles of Association
indicate that cach ol the members have one vole per share. As such, although the bencficiary owns a higher
percentage of the shares of the forcign entity, he docs nol own a majority, which is typically required o
establish control over un centity.  Otherwise, the two remaining voling members may unite (0 cstablish a
majorily and control the entity.

The regulation and casc law confirm that owncrship and control arce the factors that must be examined in
determining whether a qualifying rclationship exists between United Stales and foreign entitics for purposces
of this visa classification. Matter of Church Scientology International, 19 1&N Dec. 593 (Comm’r 1988); see
alse Matter of Siemens Medical Systems, Inc.. 19 1&N Dec. 362 (Comm’r 1986): Mauter of Hughes, 18 &N
Dec. 289 (Comm’r 1982). In the context of this visa petition, ownership refers (o the direct or indirect legal
right of possession of the asscts ol an ¢ntity with [ull power and authority (o control; control means the direct
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or indirect legal right and authority o direct the establishment, management, and operations ol an cntity.
Matter of Church Scientology International, 19 1&N Dec. at 595.

Il one individual owns a majarity interest in @ petitioner and a loreign entity, and controls those companics,
then the companices will be deemed to be affiliates under the definition even if there are multiple owners. In
the instant matter, it appears that the beneficiary owns the highest pereentage ol the foreign entity's shares, but
not a suflicient majority (o retain control of said ¢ntity.  Thus, it cannot be determined that the U.S. and
foreign entities arc both owned and controlled by the same individual,

Based on the evidence in the record, the petitioner has not met its burden o estabfish that it is an alliliale of
the foreign entity. For this reason, the petition cannot be approved.

In light of the foregoing, the AAO [inds the cvidence of record insullicient Lo warrant approval ol the petition.
Further evidence is required in order to establish that the US. and loreign cntitics are both owned and
controlled by the same individual.

V. CONCLUSION

The director's decision will be withdrawn and the matter remanded for further consideration and entry ol a
new decision.  The director is instrucied 1o issuc a request for evidence addressing the issues discussed above,
and any other evidence she deems necessary.

ORDER: The dircetor's decision dated November 26, 2012 is withdrawn. The petition is remanded 1o the
director for Lurther action in accordance with the loregoing discussion and entry ol a new decision, which. il
adverse to the petitioner, shall be certilicd to the Administrative Appeals Olfice [or review.



