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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will sustain the appeal.

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-1A nonimmigrant
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(L). The petitioner is a Florida limited liability company established in 2012 that
intends to engage in the leasing of medical equipment and healthcare products. It states that it is an affiliate
of l. The petitioner seeks to employ the beneficiary as
its chief operations officer for a period of one year in a "new office" in the United States.

The director denied the petition, concluding that the petitioner failed to establish that it will employ the
beneficiary in a qualifying managerial or executive capacity.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO. On appeal, counsel contends that the director misapplied the regulations
applicable to a "new office" by inappropriately focusing on the petitioner’s current, and not proposed,
operations after one year.

I. The Law

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed
the beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for
one continuous year within three years preceding the beneficiary's application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering
his or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity.

. The regulation at 8§ C.F.R. § 214.2(1)(3) states that an individual petition filed on Form [-129 shall be
accompanied by:

(1) Evidence that the petitioner and the organization which employed or will employ
the alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of this
section.

(it) Evidence that the alien will be employed in an executive, managerial, or

specialized knowledge capacity, including a detailed description of the services to
be performed.

(iii)  Evidence that the alien has at least one continuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition.
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(iv)  Evidence that the alien's prior year of employment abroad was in a position that
was managerial, executive or involved specialized knowledge and that the alien’s
prior education, training, and employment qualifies him/her to perform the
intended services in the United States; however, the work in the United States need
not be the same work which the alien performed abroad.

The regulation at 8 C.F.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the beneficiary
is coming to the United States as a manager or executive to open or to be employed in a "new office” in the
United States, the petitioner shall submit evidence that:

(A) Sufficient physical premises to house the new office have been secured; |

(B) The beneficiary has been employed for one continuous year in the three year period
preceding the filing of the petition in an executive or managerial capacity and that
the proposed employment involves executive or managerial authority over the new
operation; and

(&)} The intended United States operation, within one year of the approval of the
petition, will support an executive or managerial position as defined in paragraphs
(D(D)(ii)(B) or (C) of this section, supported by information regarding:

(1) The proposed nature of the office describing the scope of the entity, its
organizational structure, and its financial goals;

(2) The size of the United States investment and the financial ability of the
foreign entity to remunerate the beneficiary and to commence doing
business in the United States; and

(3) The organizational structure of the foreign entity.
18 The Issue on Appeal

The sole issue to be addressed is whether the petitioner established that it would employ the beneficiary in a
qualifying managerial or executive capacity within one year of commencing operations as a new office in
the United States. See sections 101(a)(44)(A) and (B) of the Act (defining "managerial capacity" and
"executive capacity").

When a new business is first established and commences operations, the regulations recognize that a
designated manager or executive responsible for setting up operations will be engaged in a variety of low
level activities not normally performed by employees at the executive or managerial level and that often the
full range of managerial responsibility cannot be performed in that first year. The "new office" regulations
allow a newly established petitioner one year to develop to a point that it can support the employment of an
alien in a primarily managerial or executive position.
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Accordingly, if a petitioner indicates that a beneficiary is coming to the United States to open a "new
office," it must show that it is prepared to commence doing business immediately upon approval so that it
will support a manager or executive within the one-year timeframe. See generally, 8 C.F.R.
§ 214.2()(3)(v). At the time of filing the petition to open a "new office," a petitioner must affirmatively
demonstrate that it has acquired sufficient physical premises to house the new office and that it will support
the beneficiary in a managerial or executive position within one year of approval. Specifically, the
petitioner must describe the nature of its business, its proposed organizational structure and financial goals,
and submit evidence to show that it has the financial ability to remunerate the beneficiary and commence
doing business in the United States. /d. The petitioner has the burden to establish that the U.S. company
would realistically develop to the point where it would require the beneficiary to perform duties that are
primarily managerial or executive in nature within one year. Accordingly, the totality of the record must be
considered in analyzing whether the proposed duties are plausible considering the petitioner's anticipated
staffing levels and stage of development within a one-year period. See generally, 8 C.F.R. §
214.2(HB)(v)(C).

As noted, in denying the petition, the director emphasized the petitioner’s current operations, including that
the petitioner had only two current administrative employees subordinate to the beneficiary. The director
concluded that this level of operations is insufficient to support a managerial or executive position.

On appeal, counsel asserts that the director misapplied the regulations with respect to new office petitions,
inappropriately focused on the petitioner’s current operations, and failed to analyze evidence pertaining to
its anticipated operations after one year. Counsel points to the director’s request for evidence which he
asserts over emphasized evidence relevant to the petitioner’s current operations, such as current employer
tax returns, rather than its projected operations and organizational structure.

The AAO finds counsel’s assertions persuasive. The director inappropriately focused on the petitioner’s
current operations and number of employees in determining that the beneficiary will not be employed in a
managerial or executive capacity. As noted above, a petitioner that is qualified to file as a new office must
only establish that it is prepared to commence doing business immediately upon approval of the petition and
that it will more likely than not support the beneficiary in a qualifying managerial or executive capacity
after one year. See generally, 8 C.F.R. § 214.2(1)(3)(v). As the director failed to properly apply the
regulations pertaining to new offices, the director's decision dated May 9, 2013 will be withdrawn.

Upon review, the petitioner has met the burden of demonstrating that the beneficiary will more likely than
not be employed in a qualifying managerial or executive capacity after one year. The petitioner has
demonstrated that it has sufficient premises to commence leasing medical equipment and supplies
immediately upon approval by of the petition, as evidenced by a lease for 8,000 square feet of commercial
space appropriate for this purpose. See 8 C.F.R. § 214.2()(3)(V)(A).

Further, the petitioner has submitted a credible business plan that specifically explains the petitioner’s plans
to hire five additional employees during the next year, including a sales and logistics manager, a marketing
and operations manager, two delivery drivers and a sales associate, in addition to the currently employed
administrative assistant and marketing and customer relations representative. For each current and
proposed employee, the petitioner has submitted detailed duty descriptions and percentages of time cach
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employee will spend on their various tasks. The petitioner has also provided a complete organizational
chart and reasonable projections for each employee’s salary. The petitioner states that the beneficiary will
be relieved from primarily performing operational tasks within approximately six months of the approval of
the petition after the hiring of aforementioned employees during the first year. See gemerally, 8 C.F.R.

214.2(MGCHVICY D).

Additionally, the petitioner has substantiated these claims with evidence of an initial $50,000 capital
investment in the business and a detailed explanation of how this initial investment will be used to launch
the initial operations of the business, including the acquisition of inventory and rental vehicles, and other
operational expenses during the first year. See 8§ C.F.R. § 214.2(1)(3)(v)(C)(2). The petitioner has provided
realistic financial projections for the first year which account for reasonable growth and normal expenses,
including the salaries of its proposed managers and operational employees. The petitioner has also detailed
specific actions it will undertake, and milestones it will reach, throughout its first year. In addition, the
petitioner has submitted evidence to establish that the foreign employer has operated a medical supply and
equipment leasing business in | ‘or more than twenty years and that it has sufficient additional capital
to support the new venture in the United States. Lastly, the petitioner has established that the beneficiary's
proposed employment involves executive or managerial authority over the new operation. See 8 C.F.R. §
214.2(H(3B)(v)(B).

As such, the petitioner has established that it has sufficient premises and financial resources to commence
business immediately upon the approval of the petition and has credibly described the nature of its business,
its proposed organizational structure, and its financial goals. Therefore, the petitioner has sustained its
burden to establish that it will be able to support the beneficiary in a qualifying managerial or executive
capacity within one year. The appeal will be sustained.

I11. Conclusion
In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration benefit
sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013).

Here, the petitioner has met that burden. Accordingly, the director's decision dated May 9, 2013 is withdrawn.

ORDER: The appeal is sustained.



