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The Petitioner, a bar and beverage equipment manufacturing and distribution company, seeks to 
employ the Beneficiary as the general manager of its new office under the L-1 A nonimmigrant 
classification. See Immigration and Nationality Act (the Act) § 10l(a)(15)(L), 8 U.S.C. 
§ 110l(a)(15)(L). The Director, Vermont Service Center, denied the petition. The matter is now 
before us on appeal. The appeal will be dismissed. 

I. ISSUE 

The issue before us is whether the evidence of record establishes that the Beneficiary will be 
employed in a qualifying managerial or executive position within one year of approval of the 
petition, and whether the new office will be able to support the Beneficiary in a managerial or 
executive position within one year. 

II. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 10l(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary's 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(l)(l)(ii)(G) ofthis section. 
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(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position 
that was managerial, executive or involved specialized knowledge and that the 
alien's prior education, training, and employment qualifies him/her to perform 
the intended services in the United States; however, the work in the United 
States need not be the same work which the alien performed abroad. 

The regulation at 8 C.P.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the 
beneficiary is coming to the United States as a manager or executive to open or to be employed in a 
new office in the United States, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year 
period preceding the filing of the petition in an executive or managerial 
capacity and that the proposed employment involved executive or managerial 
authority over the new operation; and 

(C) The intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position as defined in 
paragraphs (l)(l)(ii)(B) or (C) of this section, supported by information 
regarding: 

(1) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of 
the foreign entity to remunerate the beneficiary and to commence 
doing business in the United States; and 

(3) The organizational structure of the foreign entity. 

III. U.S. EMPLOYMENT IN A MANAGERIAL OR EXECUTIVE CAPACITY 

The primary issue to be addressed is whether the Petitioner established that the Beneficiary would be 
employed in an executive or managerial capacity within one year of the approval of the petition. 

2 



Matter of K- USA, Inc. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" 
as an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee is 
directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" 
as an assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function 
of the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, 
the board of directors, or stockholders of the organization. 

Finally, if staffing levels are used as a factor in determining whether an individual is acting in a 
managerial or executive capacity, USCIS must take into account the reasonable needs of the 
organization, in light of the overall purpose and stage of development of the organization. Section 
101(a)(44)(C) ofthe Act. 
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A. Facts 

On December 22, 2014, the Petitioner filed Form I-129 requesting a one-year approval for the 
Beneficiary to serve as its general manager. The evidence reflects that the Petitioner is the wholly 
owned subsidiary of the Beneficiary's foreign employer, . located in India. The 
petitioning company was established in the 2014 as a manufacturer and distributor of bar and 
beverage equipment for the purpose of expanding the foreign entity's U.S. market presence. The 
Petitioner submitted a letter from the foreign entity's proprietor, explaining that the 
petitioning company leased sufficient space to begin its first phase of expansion, which includes 
"setting up direct sales and product distribution." The Petitioner also provided a letter from Mr. 

stating that the petitioning company will serve as an "extension of our sales and marketing 
function" in the United States. 

On the Form I-129, the Petitioner summarized the Beneficiary's proposed duties as follows: 

• Estimate operating costs for [the Petitioner] based on business plan data and previous 
month's expenses. Reallocate funds to stay within budget and present requests for 
additional funding to Owner when needed. 

• Negotiate and contract with service providers for tax, legal, safety, utilities, and 
equipment and oversee quality of work. 

• Interview and hire additional employees as needed. 
• Establish personal contact with existing customers to inform about our new U.S. 

office and its capabilities. 
• Research and evaluate prospects for new customers in the U.S. 
• Develop and implement procedures and protocols for accepting customer orders, 

invoicing for orders, monitoring order completion, monitoring receipt of payment and 
open accounts, and resolving customer complaints. 

• Evaluate and develop new procedures and protocols for dealing with import/export 
and customs regulations. 

• Develop and implement warehouse management procedures and purchase necessary 
fixtures and equipment to streamline inventory and shipping management systems. 

The Petitioner's letter, dated December 17, 2014, states that, during the first year of operations, the 
Beneficiary will devote 30% of his time to budget and office management, 40% of his time to sales 
and marketing management, and 30% of his time to logistics and warehouse management. The 
Petitioner's letter also states that during its first year it expected to hire a separate manager to 
oversee logistics and warehouse operations, and a national sales manager to handle sales and 
customer service activity. The Petitioner indicated that it anticipates hiring part-time and contract 
labor in the warehouse, for sales and for office management activity during the second year. With 
these additional hires, the Petitioner expects the Beneficiary to be "relieved of many daily tasks 
necessary to conduct sales and operate the warehouse so that he can focus on the continued 
development of our Sales and Marketing function in the U.S." The Petitioner stated that the 
Beneficiary's "daily duties" during the second year of operations would be as follows: 
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Budget and Operations Management- 40% 
• Use previous year's financial data to review, evaluate, and set sales and budget 

goals; 
• Allocate revenues to the components of the Sales and Marketing function 

according to needs and goals and with attention paid to improving performance of 
those components; 

• Review performance of staff members as well as work load of existing staff to 
determine whether additional personnel should be hired to operate the 
components of the Sales and Marketing function; 

• Conduct periodic meetings with home office to update on significant decisions, 
expenditures, successes and goals. 

Sales and Marketing Management - 60% 
• Continue to identify potential customers in the U.S. market, develop plans for 

marketing to those customers, and determine the appropriate amount of time & 
resources to invest in pursuing said customers. 

• Evaluate first year's sales activity to determine effectiveness of order processing 
and customer complaint handling. Identify any sources of error or unnecessary 
costs and direct appropriate personnel in addressing the issues. 

• Re-evaluate and set monthly sales goals, and take lead in developing any 
incentive and/or disciplinary programs deemed necessary to motivate personnel to 
reach and exceed goals. 

• Prioritize customer relationships based on sales activity and continue to cultivate 
relationships with existing and new customers through personal contact, visits, 
and special offers based on priority assigned to each customer. 

• Daily meetings with a Warehouse Manager to discuss any issues with inventory, 
product handling, and shipping logistics, and to exchange information about 
upcoming orders to ensure adequate inventory. Communicate with home office to 
address inventory shortages or surpluses and logistics concerns as needed. 

The Petitioner submitted its proposed organizational chart identifying the Beneficiary as general 
manager reporting directly to its chief executive officer (CEO), The chart shows that 
the Beneficiary would supervise a "sales manager" with no subordinate staff and an "operations 
manager" with subordinate "warehouse staff." 

The petitioner' s business plan indicates that owner and CEO, . would oversee the 
development of the Petitioner's operation in the U.S. and the Beneficiary would manage the 
Petitioner's activities. The Petitioner's plan also indicates that the company's success hinges on four 
key elements, including a deep and wide range of high quality products, and rapid and complete 
order fulfillment, specifically a "24-hour tum-around" on orders. The Petitioner explained that its 
leased warehouse would carry stock sufficient to satisfy the needs of smaller customers in both India 
and the U.S., but that the foreign entity would initially continue to handle the large accounts. The 
petitioner plans to initially stock up to $200,000 worth of products. 
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The Petitioner's business plan states that the first and only person to be hired in 2015, other than the 
Beneficiary, would be the national sales manager. The sales manager would maintain, build and 
expand customer relationships throughout the United States. The plan further indicates that the 
Petitioner planned to hire the operations manager during its third year of operations in 2017, at 
which point it would have a total staff of three employees, including the Beneficiary. 
Finally, the business plan includes at "appendix 6" an additional job description for the Beneficiary 
which describes his proposed duties as general manager as follows: 

Operations Management 
• Monitor inventory, forecast and order adequate volume of goods 
• Manage logistics of incoming shipments inventory 
• Prepare deliveries - ship in full & on time 
• Negotiate with all vendors (insurance, payroll, trucking, utilities, ... ) 

Sales & Marketing Management 
• Develop and implement sales growth strategies 
• Set and achieve monthly sales targets 
• Set US pricing and provide new customers with quotes 
• Develop and implement marketing, communication and promotion strategies ... 
• Organize customer service - handle any customer issues 

People Management 
• Provide leadership and direction to employees 
• Hire and train new employees 
• Take appropriate corrective action where and when required 

Financial & Administration Management 
• Develop annual financial budget 
• Invoicing - Accounts Payable - Accounts Receivable 
• Maintain accurate accounting records in QuickBooks 
• Approve credit levels of new customers 
• Maintain the IT network operational 

Location Management 
• Coordinate all legal matters - assure appropriate protection 
• Development, implementation and improvement of business processes 

Corporate Reporting 
• Weekly and monthly reporting (skype) 
• Transmit market needs and competitive information to India. 

On January 5, 2015, the Director issued a request for evidence (RFE) advising the Petitioner to 
submit additional evidence to demonstrate, among other things, that the Beneficiary would be 
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employed in a managerial or executive capacity and that the Petitioner could support such a position 
within one year of the petition's approval. The Director requested additional evidence to establish 
that the Beneficiary would have sufficient staff to relieve him from primarily performing non
qualifying duties within one year. 

In response, the Petitioner submitted a letter stating that although the Beneficiary will be responsible 
for the Petitioner' s sales function, he will primarily function as CEO directing the company rather 
than focusing on the day-to-day operations. The letter explained that the Beneficiary would set the 
Petitioner's initial policies and goals and provide general direction along with all of the duties 
necessary to establish a business. The Petitioner reiterated that the Beneficiary's duties will be 
primarily executive but it also claimed that the Beneficiary would perform qualifying managerial 
duties. The Petitioner included a more detailed description of the Beneficiary's proposed duties 
during 2015, the company's first year of operations. The Petitioner also explained that the 
Beneficiary' s current staff in India "already performs many of the day-to-day tasks relevant to the 
U.S., such as market research, website and advertising information, order handling, etc." The 
Petitioner stated that "to the extent that the hiring of contract personnel and labor is not reasonable in 
the judgment of the General Manager, these employees will be able to absorb much of the daily 
work." 

The Petitioner also emphasized that "the warehouse will not be the main focus of [the Petitioner] in 
the first year of operation, as most large orders will continue to be shipped from India." The 
Petitioner explained that the Operations Manager would be hired when large shipments start 
originating in the United States, but that the "daily activities of the warehouse will not concern the 
General Manager significantly beyond setting up the initial procedures for its operation." 

According to another letter submitted by on behalf of the Petitioner, the Beneficiary will 
perform in an executive capacity due to the important decisions he will make running the company. 
In the alternative, stated that the Beneficiary is also a manager and will perform 
qualifying executive and managerial duties. emphasized that the Beneficiary "will have 
no time for daily work." 

reiterated that the Petitioner will hire the national sales manager during its first year (in 
"20 15- 20 16") and that this employee will relieve the Beneficiary from primarily performing non
qualifying duties. For example, the foreign entity will continue to fill large customer orders but the 
national sales manager will "take on more responsibility for sales activity and warehouse operation." 
Further, asserted that the Beneficiary will be "relieved of many administrative tasks by his 
current reports in India." The Petitioner referred to the foreign entity's employees' job descriptions 
which it provided and states that personnel such as the "Marketing and Sales Heads already 
accomplish many tasks that pertain marketing and customer service in the U.S .... and they will 
continue to provide that support ... " 

The proposed operations manager' s duty description states that the position need not be filled until 
2017 because large shipments will not be filled by the Petitioning company until 2016 or 2017. 
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Therefore, the Petitioner states that it expects the national sales manager to perform the majority of 
the operations manager's proposed duties such as logistics, warehouse activities, management and 
training of personnel until the operations manager is hired. The Petitioner also provided the national 
sales manager's duty description which included duties such as oversight of customer inquiry 
responses, oversight of pricing analysis, oversight of invoicing and collections, and support to the 
Beneficiary. 

The Director denied the petition concluding that the Petitioner did not establish that the Beneficiary 
would be employed in a qualifying managerial or executive capacity within one year or that the 
business would support a qualifying position within one year of opening the new office. 

On appeal, the Petitioner asserts that it established that "it is more likely than not that [the Petitioner] 
is a legitimate enterprise, that it reasonably requires the services of an executive-level employee, and 
that it can support said employee within one year of petition approval as required by the Act." 

The Petitioner further contends that the Director erred by not considering the financial ability of the 
foreign entity to support the Beneficiary in his proposed executive position, and its ability to 
subsidize the U.S. company until it becomes profitable in 2016. Further, the Petitioner asserts that it 
established by a preponderance of the evidence that the Beneficiary will direct the essential function 
of growing the company's U.S. customer base and sales revenue. Finally, the Petitioner asserts that 
the Director did not consider how the U.S. office fits within the international organization as a 
whole, and how the parent company's staff perform duties associated with the day-to-day operations 
ofthe U.S. office. 

B. Analysis 

Upon review and for the reasons discussed herein, the Petitioner has not established by a 
preponderance of the evidence that the Beneficiary will be employed in a qualifying managerial or 
executive capacity within one year or that it will support a qualifying position within one year. 

When a new business is first established and commences operations, the regulations recognize that a 
designated manager or executive responsible for setting up operations will be engaged in a variety of 
low-level activities not normally performed by employees at the executive or managerial level and 
that often the full range of managerial responsibility cannot be performed in that first year. The 
"new office" regulations allow a newly established petitioner one year to develop to a point that it 
can support the employment of a beneficiary in a primarily managerial or executive position. 

Accordingly, if a petitioner indicates that a beneficiary is coming to the United States to open a "new 
office," it must show that it is prepared to commence doing business immediately upon approval so 
that it will support a manager or executive within the one-year timeframe. This evidence should 
demonstrate a realistic expectation that the enterprise will succeed and rapidly expand as it moves 
away from the developmental stage to full operations, where there would be an actual need for a 
manager or executive who will primarily perform qualifying duties. See generally 8 C.F.R. 
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§ 214.2(1)(3)(v). The petitioner must describe the nature of its business, its proposed organizational 
structure and financial goals, and submit evidence to show that it has the financial ability to 
remunerate the beneficiary and commence doing business in the United States. !d. 

When examining the executive or managerial capacity of the beneficiary, we will look first to the 
petitioner's description of the job duties. See 8 C.P.R. § 214.2(1)(3)(ii) . In this matter, the 
Beneficiary's duties during the Petitioner' s first year of operations, as described in letter 
dated December 17, 2014, reasonably include some non-qualifying tasks necessary to establish a 
new office, such as researching and evaluating prospective new customers, researching and 
evaluating marketing tools, and establishing personal contacts with existing customers. 

However, for its second year, the Petitioner categorized the Beneficiary' s responsibilities into two 
broad areas and assigned a percentage of the Beneficiary's time to each of those areas but offered 
little detail regarding the specific tasks he would perform on a daily basis. For example, the 
Petitioner states that 60% of the Beneficiary's time would be devoted to sales and marketing 
management with responsibility for identifying and prioritizing potential new customers, evaluating 
the first year' s sales activity, cultivating customer relationships through personal contact and visits, 
and holding daily meetings with the Warehouse Manager. While the duty description indicates that 
the Beneficiary would hold planning and decision-making authority with respect to sales and 
marketing activities, the Beneficiary would also be required to have direct involvement with market 
research and customer contacts which, as briefly described in the record, do not clearly fall within 
the statutory definition of managerial or executive capacity. 

Further, the Petitioner does not otherwise indicate that it intends to hire a "warehouse manager," so it 
is unclear how the Beneficiary would meet with this employee daily beginning in the second year, 
nor is it clear who would be responsible for the duties attributed to the warehouse manager, 
including inventory, product handling, shipping logistics and order handling. While the record 
shows that the foreign entity's staff is already responsible for making product shipments to the 
United States, it is evident that the Petitioner intends for some of this work to be performed locally, 
as the company has leased warehouse space and was established to achieve the goal of direct sales 
and distribution in the United States. Overall, the information provided does not establish how much 
of the Beneficiary's time allocated to "sales and marketing management" will be executive or 
managerial in nature, and how much would time he would allocate to non-qualifying duties. 

The Petitioner stated that the remaining 40% of the Beneficiary' s time will be devoted to "budget 
and operations management," a category that includes vague and broadly described responsibilities 
such as allocating revenues to the components of the sales and marketing function, and using the 
prior year's financial data to review, evaluate and set sales and budget goals. This description 
provides little insight into the nature of the Beneficiary's proposed duties. Specifics are clearly an 
important indication of whether a beneficiary ' s duties are primarily executive or managerial in 
nature, otherwise meeting the definitions would simply be a matter of reiterating the regulations. 
Fedin Bros. Co. , Ltd. v. Sava, 724 F. Supp. 1103 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 
1990). The actual duties themselves reveal the true nature of the employment. Fedin Bros. Co., Ltd. 
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v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). Overall, 
notwithstanding the Petitioner's assignment of percentages to two to three broad areas of 
responsibility, the Petitioner's description of the Beneficiary's job duties does not meaningfully 
establish what proportion of his duties would be managerial or executive in nature, and what 
proportion would be non-managerial, within one year. See e.g Republic ofTranskei v. INS, 923 F.2d 
175, 177 (D.C. Cir. 1991). 

Further, while the Petitioner provided the above-referenced proposed duty descriptions for the first 
two years of operations with percentages assigned to areas of responsibility, the record includes a 
third description of the Beneficiary's duties. This description, included in the Petitioner's business 
plan, includes more examples of specific non-qualifying duties to be performed by the Beneficiary, 
such as managing logistics of incoming shipments inventory, preparing and shipping deliveries, 
handling customer issues, providing new customers with quotes, invoicing, accounts payable and 
receivable, maintaining accurate accounting records in Quickbooks, maintaining an operational IT 
network, and transmission of market needs and competitive information to India. These duties were 
not included in the Petitioner's breakdown of the Beneficiary's duties, which makes it more difficult 
to determine how much of his time would be actually spent on non-qualifying duties. The job 
description does not indicate that these duties will be assigned to subordinate employees, and the 
business plan calls for the hiring of only one additional employee prior to 2017. 

Overall, while it appears that the Beneficiary would be the senior employee at the U.S. location, and 
some of the Beneficiary's broadly described duties would generally fall under the definition of 
managerial or executive capacity, the position description alone is insufficient to establish that the 
Beneficiary's duties would be primarily in a managerial or executive capacity. This is particularly 
true in the case of a new petition where much is dependent on factors such as the Petitioner's 
business and hiring plans along with evidence to show that the business will grow to support the 
Beneficiary in a managerial or executive capacity. Accordingly, the totality of the record must be 
considered in analyzing whether the proposed duties are plausible considering the petitioner's 
anticipated staffing levels and stage of development within a one-year period. 

As part of its initial petition, the Petitioner explained that it had leased a warehouse to store 
$200,000 worth of inventory for direct sales and distribution during its first year. The Petitioner also 
stated that during its first year, it would hire one manager to manage the warehouse and handle 
logistics and a national sales manager to perform sales and customer service activities. During the 
second year, the Petitioner stated that it would hire additional workers and/or contractors. Further, 
the Petitioner's proposed organizational chart generally anticipated this structure and development. 
However, the Petitioner's business plan is not consistent with the proposed organizational chart and 
statements made in its initial letter in support of the petition. It is incumbent upon the petitioner to 
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain 
or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 5 82, 591-92 (BIA 1988). 
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The Petitioner's business plan indicates that a single national sales manager would be hired during 
the first year and that an operations manager would be hired during the third year. The business plan 
did not project or budget for the hiring of additional employees during the first two years. In a 
subsequent letter, the Petitioner explained the change, asserting that it did not initially need an 
operations manager and that the national sales manager would be able to handle most duties and 
allow the Beneficiary to focus on qualifying tasks. However, the position description for the 
Beneficiary included in the business plan attributed "operations management" tasks related to 
inventory, logistics and deliveries to the general manager position. Further, the Petitioner's own 
description of the Beneficiary's duties for the second year of operations refers to his daily meetings 
with a "warehouse manager." The Petitioner's claim that it always intended the National Sales 
Manager to perform all warehouse and logistics duties in addition to his own duties is not adequately 
supported by the record. 

The Petitioner explained that this deviation from the business plan is reasonable because it will not 
initially house a significant amount of product in the warehouse and therefore it will be able to rely 
upon the national sales manager in the United States and the Beneficiary's subordinates abroad to 
assist with the associated non-qualifying tasks. However, the Petitioner initially asserted that the 
national sales manager would be expected to focus exclusively on sales and business development 
and that the Beneficiary was to work with the operations manager with respect to warehouse 
operations and logistics. Therefore, the Petitioner has not shown that it initially intended to rely on 
the national sales manager to assist with the warehouse and logistics. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits 
competent objective evidence pointing to where the truth lies. Matter ofHo, 19 I&N Dec. 582, 591-
92 (BIA 1988). 

We also note that because the Petitioner considers 24-hour turn around on product orders to be a key 
to its success, even the Petitioner's smaller orders filled within the United States will require 
attention and immediate action. Therefore, either the national sales manager or the Beneficiary will 
need to be available to respond to these business demands. The Petitioner has not sufficiently 
established how it will manage these demands, even if they do not represent a significant portion of 
the business. Going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 
165 (Comm'r 1998) (citing Matter ofTreasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 
1972)). 

We acknowledge that the Petitioner eventually claimed that it could rely upon the foreign entity's 
employees abroad to assist, but it did not sufficiently explain the actual nature of that assistance or 
how the foreign staff would relieve the Beneficiary from primarily performing non-qualifying duties 
on the ground in the U.S. ld. The Petitioner has shown that the foreign entity already does 
substantial business with existing U.S. clients and that it has staff to assist with sales, marketing and 
order fulfillment for large customers. However, the Petitioner has not shown how the foreign staff 
with assist with day-to-day tasks that must be performed in the United States, where the new office 
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will be focused on direct sales and distribution to new U.S. customers. We find that it is reasonable 
to expect that the Beneficiary will need to dedicate at least some time to warehouse operations, 
logistics, inventory and shipments yet these duties were not consistently included in the 
Beneficiary's duty description. In addition, the Petitioner also stated in one description that the 
Beneficiary himself will perform duties associated with invoicing and accounts payable and 
receivable, as well as spending time visiting customers, duties which have not been attributed to the 
foreign entity's staff or other U.S. staff. Based on the evidence presented, the Petitioner plans to 
rely upon the Beneficiary and a single sales manager to run the company's day-to-day operations 
through its second year of business but it has not provided sufficient evidence to demonstrate how 
the Beneficiary will be relieved to perform primarily qualifying executive or managerial duties. 

The statutory definition of the term "executive capacity" focuses on a person's elevated position 
within a complex organizational hierarchy, including major components or functions of the 
organization, and that person's authority to direct the organization. Section 101 (a)( 44 )(B) of the 
Act, 8 U.S.C. § 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the 
management" and "establish the goals and policies" of that organization. Inherent to the definition, 
the organization must have a subordinate level of managerial employees for the beneficiary to direct 
and the beneficiary must primarily focus on the broad goals and policies of the organization rather 
than the day-to-day operations of the enterprise. An individual will not be deemed an executive 
under the statute simply because they have an executive title or because they "direct" the enterprise 
as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude in 
discretionary decision making" and receive only "general supervision or direction from higher level 
executives, the board of directors, or stockholders of the organization." !d. 

Here, while it appears that, although the Petitioner also has a CEO, the Beneficiary will be the senior 
U.S.-based employee in the petitioning company and will have the authority to make decisions 
relative to implementing the company's business plan. However, the evidence does not establish 
how he would primarily focus on the broad policies and goals of developing the U.S. market within 
one year, particularly in light of the Petitioner's proposed organizational structure and its stated 
plans to hire only one employee during the first two years of operations. The Petitioner has stated 
that existing customers will continue to have their products delivered directly from India, but the 
Petitioner's stated goals of expanding its U.S. customer base and the additional administrative and 
operational tasks that expansion entails, would be left to the Beneficiary and his sole subordinate. 
For the reasons discussed above, the evidence does not support a finding that the Beneficiary's 
actual duties will be primarily executive in nature within one year. For example, the Petitioner 
forecasts $445,000 in sales to new customers in 2015 and has not explained the foreign entity's role 
in this expansion. Rather, it attributes all expansion efforts to the U.S. staff. The evidence of record 
does not establish that the company will require the Beneficiary to perform primarily executive 
duties within one year. 

The Petitioner alternately claims that the Beneficiary will manage or direct the essential function of 
"the growth of the company's customer base and sales revenue in the U.S. market." The term 
"function manager" applies generally when a beneficiary does not supervise or control the work of a 
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subordinate staff but instead is primarily responsible for managing an "essential function" within the 
organization. See section 101(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii). The term 
"essential function" is not defined by statute or regulation. If a petitioner claims that the beneficiary 
is managing an essential function, the petitioner must clearly describe the duties to be performed in 
managing the essential function, i.e. identify the function with specificity, articulate the essential 
nature of the function, and establish the proportion of the beneficiary's daily duties attributed to 
managing the essential function. In addition, the petitioner's description of the beneficiary's daily 
duties must demonstrate that the beneficiary manages the function rather than performs the duties 
related to the function. An employee who "primarily" performs the tasks necessary to produce a 
product or to provide services is not considered to be "primarily" employed in a managerial or 
executive capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily" 
perform the enumerated managerial or executive duties); see also Matter of Church Scientology 
International, 19 I&N Dec. 593, 604 (Comm'r 1988). 

In this matter, the Petitioner has not provided evidence that the Beneficiary will manage an essential 
function. While performing non-qualifying tasks necessary to produce a product or service will not 
automatically disqualify the Beneficiary as long as those tasks are not the majority of the 
Beneficiary's duties, the Petitioner still has the burden of establishing that the Beneficiary will be 
"primarily" performing managerial or executive duties by the end of the initial year of operations. 
Whether the Beneficiary is an "activity" or "function" manager turns in part on whether the 
Petitioner has sustained its burden of proving that her/his duties will be "primarily" managerial. 
Here, the Petitioner has not met that burden. 

On appeal, the Petitioner asserts that it expects that the Beneficiary will "be relieved of many daily 
tasks necessary to conduct sales and operate the warehouse so that he can focus on the continued 
development of our Sales and Marketing function in the U.S." The Petitioner did not sufficiently 
explain how this would be accomplished with a single U.S.-based subordinate and given the 
projected level of new U.S. sales. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 
I&N Dec. at 165 (citing Matter of Treasure Craft of Cal~fornia, 14 I&N Dec. 190 (Reg. Comm'r 
1972)). 

The Petitioner correctly observes that a company's size alone, without taking into account the 
reasonable needs of the organization, may not be the determining factor in denying a visa petition for 
classification as a multinational manager or executive. See section 101(a)(44)(C) of the Act, 8 
U.S.C. § 1101(a)(44)(C). However, it is appropriate for us to consider the size of the petitioning 
company in conjunction with other relevant factors, such as the absence of employees who would 
perform the non-managerial or non-executive operations of the company, or a "shell company" that 
does not conduct business in a regular and continuous manner. See, e.g. Family Inc. v. USCIS, 469 
F.3d 1313 (9th Cir. 2006); Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). The size 
of a company may be especially relevant when we note discrepancies in the record and we fail to 
believe that the facts asserted are true. See Systronics, 153 F. Supp. 2d at 15. 
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In this matter, the Petitioner reiterates that it will not fully stock its warehouse and will not initially 
need an operations manager but it does not sufficiently explain how much time will be needed for 
logistics and warehouse, how it will be managed and who will handle the associated tasks. As noted, 
the Petitioner initially attributed these operational tasks to the Beneficiary in the job description 
included in its business plan, and initially stated that the national sales manager would focus 
exclusively on business development. The evidence of record does not clearly indicate how 
operational functions will be divided between the Beneficiary and the national sales manager at the 
end of the initial year, nor has the Petitioner specified when the national sales manager is likely to be 
hired, indicating at times "20 15" or "20 15-20 16," which could potentially be after the initial year is 
over. 

On appeal, the Petitioner asserts that the Director did not consider resources available to the 
Beneficiary in India in relieving him from primarily performing non-qualifying duties. We note, 
however, that the Petitioner did not initially assert or include in its business plan that that foreign 
entity, or its employees, would handle tasks and duties for the Petitioning business in the U.S. In 
response to the Directors RFE, the Petitioner explained that all of the Beneficiary's subordinate 
employees in India including professionals and supervisors would be available to him. We note that 
the Petitioner referred to the foreign employees' duty descriptions in India and did not provide a 
description for what each employee would actually do for the Petitioning company. The Petitioner 
merely explains that one foreign employee registers trademarks and patents as well as coordinates 
advertising while another employee prepares monthly sales reports with analysis. We note that the 
Petitioner describes these employees as being involved in marketing and sales. Based on these 
descriptions we are unable to determine that the foreign employees would relieve the Beneficiary 
from primarily performing day-to-day non-qualifying duties in the U.S. associated with new 
customer interactions, warehouse and domestic logistics activities, and day-to-day financial and 
administrative matters. 

In visa petition proceedings, the burden is on the petltwner to establish eligibility. Matter of 
Brantigan, 11 I&N Dec. 493 (BIA 1966). The petitioner must prove by a preponderance of evidence 
that the beneficiary is fully qualified for the benefit sought. Matter of Chawathe, 25 I&N Dec. 369, 
376 (AAO 2010). In evaluating the evidence, eligibility is to be determined not by the quantity of 
evidence alone but by its quality. Id. 

Here, while the Petitioner submitted extensive evidence of its parent company's operations and 
evidence of sufficient financing to start up a subsidiary in the United States, the Petitioner's 
descriptions of the Beneficiary's duties, considered in light of its proposed hiring plans and the 
nature of the business, did not establish that the Beneficiary would be employed in a qualifying 
capacity within one year of the approval ofthe petition. Accordingly, the appeal will be dismissed. 
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III. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Mattero[Otiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter of K-USA, Inc., ID# 14761 (AAO Dec. 1, 2015) 
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