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DISCUSSION: The Director, California Service Center ("the director"), denied the 
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office on 
appeal. The director's decision will be withdrawn and the matter will be remanded for further 
action and entry of a new decision. 

The petitioner filed a Petition for a Nonimmigrant Worker (Form I-129) seeking to classify the 
beneficiary as an L-1A nonimmigrant intracompany transferee pursuant to section 101(a)(15)(L) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The petitioner, a 
California corporation established in claims to be a subsidiary of 

, located in China. The petitioner seeks to employ the 
beneficiary as the marketing manager of its new office in the United States for a period of three 
years.1 

The director denied the petition, concluding that th� petitioner failed to establish that it will 
employ the beneficiary in a qualifying managerial or executive capacity. The director's decision 
was based, in part, on the petitioner's current staffing levels. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion 
and forwarded the appeal to our office for review. On appeal, the petitioner reiterates that the 
beneficiary will be hiring subordinate employees to perform the non-managerial functions of the 
marketing department upon his transfer to the United States and will perform primarily 
managerial duties once the department is staffed. 

Upon review, the director erred by determining that the instant petitioner does not qualify as a 
new office as defined at 8 C.P.R. § 214.2(1)(1)(ii)(F). As a result, the director did not apply the 
pertinent regulations at 8 C.P.R. § 214.2(I)(3)(v) when requesting additional evidence and 
adjudicating the petition. While the record as presently constituted is insufficient to establish the 
petitioner's and beneficiary's eligibility for the benefit sought, the matter will be remanded for 
issuance of a new request for evidence and entry of a new decision. 

I. The Law 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a 
specialized knowledge capacity, for one continuous year within three years preceding the 
beneficiary's application for admission into the United States. In addition, the beneficiary must 
seek to enter the United States temporarily to continue rendering his or her services to the same 
employer or a subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge 
capacity. 

1 Per 8 C.F.R. § 214.2(1)(7)(A)(3), "(i]f the beneficiary is coming to the United States to open or be 
employed in a new office, the petition may be approved for a period not to exceed one year." 
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The regulation at 8 C.P.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 
shall be accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(1)(1)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a 
position that was managerial, executive or involved specialized knowledge 
and that the alien's prior education, training, and employment qualifies 
him/her to perform the intended services in the United States; however, 
the work in the United States need not be the same work which the alien 
performed abroad. 

The regulation at 8 C.P.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the 
beneficiary is coming to the United States as a manager or executive to open or to be employed 
in a new office in the United States, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three 
year period preceding the filing of the petition in an executive or 
managerial capacity and that the proposed employment involved executive 

or managerial authority over the new operation; and 

(C) The intended United States operation, within one year of the approval of 
the petition, will support an executive or managerial position as defined in 
paragraphs (l)(1)(ii)(B) or (C) of this section, supported by information 
regarding: 

(1) The proposed nature of the office describing the scope of the 
entity, its organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of 
the foreign entity to remunerate the beneficiary and to commence 
doing business in the United States; and 
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(3) The organizational structure of the foreign entity. 

II. New Office Requirements 

As a preliminary matter, we will address whether the petitioner qualifies as a "new office" in the 
United States. 

The regulation at 8 C.F.R. § 214.2(1)(1)(ii)(F) defines "new office" as an organization which has 
been doing business in the United States through a parent, branch, affiliate or subsidiary for less 
than one year. 

Pursuant to 8 C.F.R. § 214.2(1)(1)(ii)(H), "doing- business" means the regular, systematic, and 
continuous provision of goods and/or services by a qualifying organization and does not include 
the mere presence of an agent or office in the United States and abroad. 

The petitioner filed the Form I-129 on December 24, 2013. The petitioner marked "yes" on the 
Form I-129 where asked if the beneficiary is coming to the United States to open a new office. 

The petitioner provided evidence that it was incorporated in the State of California on November 
26, 2012. The petitioner also submitted the following evidence, among other items, at the time 
of filing: 

• Confirmation from the Internal Revenue Service that its Employer Identification 
Number was assigned on February 22, 2013; 

• A commercial lease agreement signed on April 5, 2013, along with photographs 
of the leased premises; 

• Form I-9, Employment Eligibility Verification, for signed on June 13, 
2013; 

• Evidence that the petitioner received a wire transfer from its parent company in 
the amount of $260,000 on July 10, 2013; 

• Copies of its by-laws and stock certificates issued on July 15, 2013; and 
• Business License Certificate issued by the on July 23, 2013. 

The director issued a request for evidence (RFE) on February 1, 2014. The director 
acknowledged that the petitioner filed as a new office but determined that "the U.S. company has 
been established since ' and "it appears that the U.S. company is an established office." 
The director requested evidence applicable to a petition for an established office, rather than 
evidence that would be applicable to a new office, as set forth at 8 C.F.R. § 214.2(1)(3)(v). 

In response to the RFE, the petitioner explained that it did not commence business until after 
July 10, 2013 because its parent company was awaiting authorization from the People's Republic 
of China to transfer the investment capital to the United States. 
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The director nevertheless treated the petitioner as an established office and denied the petition 
based in significant part based on the company's staffing levels and organizational structure as of 
the date of filing. 
Upon review, the petitioner qualifies as a new office as defined at 8 C.F.R. § 214.2(1)(1)(ii)(F). 
The petitioner was clearly not doing business as defined in the regulations for one year as of the 
date of filing the petition. 

As the director failed to consider the evidence in light of the applicable regulations at 8 C.F.R. § 
214.2(1)(3)(v), the RFE was deficient and the decision was erroneously based on the petitioner's 
current staffing levels and organizational structure. Accordingly, the director's decision dated 
June 23, 2014 will be withdrawn. 

III. Managerial or Executive Capacity 

Although the director's decision will be withdrawn, the record as presently constituted does not 
contain sufficient evidence to establish that the beneficiary would be employed in a managerial 
or executive capacity, as those terms are defined at sections 101(a)(44)(A) and (B) of the Act, 
within one year of the approval of the petition. 

When a new business is established and commences operations, the regulations recognize that a 
designated manager or executive responsible for setting up operations will be engaged in a 
variety of activities not normally performed by employees at the executive or managerial level 
and that often the full range of managerial responsibility cannot be performed. In order to 
qualify for L-1 nonimmigrant classification during the first year of operations, the regulations 
require the petitioner to disclose the business plans and the size of the United States investment, 
and thereby establish that the proposed enterprise will support an executive or managerial 
position within one year of the approval of the petition. See 8 C.F.R. § 214.2(1)(3)(v)(C). This 
evidence should demonstrate a realistic expectation that the enterprise will succeed and rapidly 
expand as it moves away from the developmental stage to full operations, where there would be 
an actual need for a manager or executive who will primarily perform qualifying duties. 

The petitioner provided the following description of the beneficiary's proposed duties on the L 
Supplement to the Form 1-129: 

Marketing Manager: Responsible for the company's development and marketing 
for the best benefit of the US subsidiary. He will be planning and directing the 
marketing operation policies by developing sales and price strategy by using sales 
forecast and strategic planning. Research specific products and areas for new 
products and services. Evaluate the financial aspects of the product development, 
such as budgets, expenditures, research and development appropriations, or 
return-on-investment and profit-loss projections. Report to the parent company 
and their board of directors on a regular basis. 
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The petitioner provided evidence that it has secured physical premises for its office, as well as 
evidence of a $260,000 investment from its parent company. However, the petitioner did not 
clearly explain the proposed nature of the office, including the scope of the entity, its 
organizational structure, and its financial goals. See 8 C.P.R. § 214.2(1)(3)(v)(C)(J). 
The petitioner included an organizational chart indicating that it employs a Board 
Chairman/President/CFO Director and a Human Resources Department Manager. The chart 
indicated that the beneficiary would be employed in the position of Manager in the Marketing 
Department. The chart further indicated that the petitioner would have an administration 
department and a "Secretary of the Board" department. The chart reflects that each department 
would have one "director" and one "manager." It did not identify any proposed lower level 
positions. 

The petitioner submitted an expanded job description in response to the RFE, and indicated that 
the beneficiary's duties would include responsibility for hiring, training and supervising 
marketing staff and overall management of the marketing department. However, the petitioner 
did not identify the number of employees to be hired, provide a timeline for hiring additional 
staff, or indicate the job titles, duties and educational requirements for the proposed marketing 
department employees. Further, the petitioner has not submitted its business plan for the first 
year of operations or otherwise explained how it will expand to the point where it can support a 
marketing manager within one year. 

An employee who "primarily" performs the tasks necessary to produce a product or to provide 
services is not considered to be "primarily" employed in a managerial or executive capacity. See 
sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily" perform the enumerated 
managerial or executive duties); see also Matter of Church Scientology Int'l., 19 I&N Dec. 593, 
604 (Comm'r 1988). In this matter, it appears that while the beneficiary will ultimately be 
responsible for the direction and supervision of the marketing department, he initially will be 
tasked with the initial creation of this department and thus will be primarily performing all of the 
petitioner's marketing tasks and associated research, which are not qualifying duties as 
contemplated by the regulations. 

Without the petitioner's business plan or other evidence of its financial projections, hiring plans 
and anticipated organizational structure at the end of the first year of operations, we cannot 
determine whether the beneficiary would be relieved from performing non-managerial duties 
associated with the company's marketing and sales function within one year. The petitioner 
listed the beneficiary's duties as including both managerial and operational tasks, but it is unclear 
when or if he would be relieved from performing primarily non-managerial duties within the 
one-year timeframe established by the new office regulations. As noted, the petitioner's 
organizational chart includes only "director" and "manager11 level employees and it has not 
identified how these employees would be relieved from performing non-qualifying duties. 

At this time, we take no position on whether the beneficiary qualifies for the classification sought. 
The director must make the initial determination on that issue after issuance of a new request for 
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evidence based on the evidentiary requirements for a new office petition and consideration of the 
petitioner's response. 

Accordingly, we will withdraw the director's decision and remand the petition to the director for 
further review, issuance of a new request for evidence and entry of a new decision. As always in 
these proceedings, the burden of proof rests solely with the petitioner. Section 291 of the Act, 8 
u.s.c. § 1361. 

ORDER: The director's decision dated June 23, 2014 is withdrawn. The petition is 
remanded to the director for further action in accordance with the 
foregoing discussion and entry of a new decision which, if adverse, shall 
be certified to the Administrative Appeals Office for review. 


