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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner filed the Form [-129, Petition for a Nonimmigrant Worker (Form 1-129), seeking to employ the
beneficiary as an L-1A intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The petitioner, a California corporation, states on the
Form I-129 that it is an "electronic consumer business providing hyper-local weather info." It claims to be the
subsidiary of the beneficiary’s last foreign employer, *, located in
China. The petitioner seeks to employ the beneficiary as its chief executive officer for a period of one year.

The director denied the petition on two independent grounds, concluding that the petitioner failed to establish
that (1) it has a qualifying relationship with the foreign entity; or (2) the beneficiary had at least one
continuous year of full-time employment abroad with a qualifying organization within the three years
preceding the filing of the petition.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO. On appeal, the petitioner asserts that the director erred in evaluating the
facts presented and emphasizes that it does in fact have a qualifying relationship with the beneficiary's foreign
employer,

I. The Law

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within three years preceding the beneficiary's application for admission into the United States.
In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his or her
services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or specialized
knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be
accompanied by:

(1) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of this section.

(i1) Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performed.

(ii1) Evidence that the alien has at least one continuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of the
petition.
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(@iv) Evidence that the alien's prior year of employment abroad was in a position that was
managerial, executive or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the
same work which the alien performed abroad.

w) If the petition indicates that the beneficiary is coming to the United States as a manager
or executive to open or to be employed in a new office in the United States, the petitioner
shall submit evidence that:

(A) Sufficient physical premises to house the new office have been secured;

(B) The beneficiary has been employed for one continuous year in the three year
period preceding the filing of the petition in an executive or managerial capacity
and that the proposed employment involved executive or managerial authority
over the new operation; and

(&) The intended United States operation, within one year of the approval of the
petition, will support an executive or managerial position as defined in
paragraphs (1)(1)(ii)(B) or (C) of this section, supported by information
regarding;

) The proposed nature of the office describing the scope of the entity, its
organizational structure, and its financial goals;

2 The size of the United States investment and the financial ability of the
foreign entity to remunerate the beneficiary and to commence doing
business in the United States; and
3 The organizational structure of the foreign entity.
I1. The Issues on Appeal
The director denied the petition on two independent grounds, concluding that the petitioner failed to establish
that: (1) it has a qualifying relationship with the beneficiary’s foreign employer; or (2) the beneficiary had at
least one continuous year of full-time employment abroad with a qualifying organization within the three years
preceding the filing of the petition. '

A. Qualifying Relationship

The pertinent regulations at 8 C.F.R. § 214.2(1)(1)(ii) define the term "qualifying organization" and related
terms as follows:
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()] Qualifying organization means a United States or foreign firm, corporation, or other
legal entity which:

(1) Meets exactly one of the qualifying relationships specified in the
definitions of a parent, branch, affiliate or subsidiary specified in
paragraph (1)(1)(ii) of this section;

(2) Is or will be doing business (engaging in international trade is not
required) as an employer in the United States and in at least one other
country directly or through a parent, branch, affiliate or subsidiary for the
duration of the alien’s stay in the United States as an intracompany
transferee[.]

* * *

) Parent means a firm, corporation, or other legal entity which has subsidiaries.

(X) Subsidiary means a firm, corporation, or other legal entity of which a parent owns,
directly or indirectly, more than half of the entity and controls the entity; or owns,
directly or indirectly, half of the entity and controls the entity; or owns, directly or
indirectly, 50 percent of a 50-50 joint venture and has equal control and veto power
over the entity; or owns, directly or indirectly, less than half of the entity, but in fact
controls the entity.

(L) Affiliate means

(1) One of two subsidiaries both of which are owned and controlled by the same
parent or individual, or

(2) One of two legal entities owned and controlled by the same group of individuals,
each individual owning and controlling approximately the same share or
proportion of each entity.

1. Facts

The petitioner filed the Form [-129 on March 26, 2014. On the petition, it stated that it is a subsidiary of
which has been the beneficiary’s employer since 2011. In a letter of support dated March 21,
2014, the relationship between the petitioner and Andon was summarized as follows:

Our company, ~incorporated in California in . is a wholly-owned subsidiary
of corporation, 60% of which is owned by
is in turn a wholly-owned subsidiary of the
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Chinese company , ; ~ the foreign company at which [the
beneficiary] has been employed since December 2011.

In support of this claimed relationship, the petitioner submitted, inter alia, the following documents:

e The petitioner's:

o Articles of Incorporation
o Action by Unanimous Written Consent of the Board of Directors
o Bylaws
o Common Stock Purchase Agreement
o Stock Certificate dated February 1, 2014 issued to
for 100 shares of the petitioning entity
o Bank Statement for December 2013, evidencing a wire transfer from
B on December 16, 2013
e Share Certificate of dated February 15, 2014 indicating that owns
30,000 of its shares
e "Formation of Company in Hong Kong" for which indicates that
owns 30,000 of its shares
e 2013 Form AR1 Annual Return for indicating that is its sole
shareholder and owns all 10,000 shares of its authorized stock
e Certified translated copy of business license listing
as "stockholder (initiator)" and and

as "other stockholders of A share."
A translated Certificate letter, certifying that the U.S. petitioner is owned by

The director issued a request for evidence (RFE) on April 4, 2014, in which she advised the petitioner that its
initial evidence did not establish the required qualifying relationship, as it did not include documentation to
support its claim that it is a subsidiary of the foreign entity. Specifically, the director noted that the record
lacked documentary evidence that the foreign entity contributed funds toward the acquisition of the U.S.
petitioner. The director instructed the petitioner to provide evidence of its capital contribution, noting that
sufficient evidence included items such as wire transfer receipts, cancelled checks, bank statements, deposit
receipts, or customs forms showing receipt of goods and their value. The director noted that the petitioner's
most recent federal tax return could also be submitted to demonstrate the nature of its qualifying relationship
with the claimed foreign parent.

In response to the RFE, counsel for the petitioner explained that, due to the delay in the opening of a bank
account for . as well as the restrictive nature of banking practices in Hong Kong, the foreign parent
utilized its documented shareholder, o _ to transfer funds for the acquisition of the U.S.
petitioner. In this regard, the petitioner stated that ' instructed ) to remit money even
prior to Base's formation, which notably occurred after the incorporation of [the petitioner]." The
petitioner concluded that the wire transfer of funds from to the petitioner in December of 2013
established that the foreign parent possesses the requisite ownership interest in the U.S. petitioner,
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The director issued a Notice of Intent to Deny (NOID) on April 23, 2014, finding that the record as constituted
did not establish the required chain of ownership and control between the petitioner and the claimed foreign
parent. The petitioner was afforded additional time to supplement the record in response to the director's
findings.

In a May 21, 2014 response, the petitioner submitted the following documents:

e Cover letter dated May 20, 2014

e Emails between ) :

e A letter from - explaining when bank account will open
e The petitioner's bank statement and wire transfers dated May 2014

The evidence of the wire transfer noted above specifically demonstrated the transfer of funds in the amount of
$310,000 and $50,000 from to the petitioner in May 2014. The petitioner contended that the transfer
of these funds by the immediate parent of to the petitioner was sufficient to establish that
consideration was given by in exchange for the ownership interests in the petitioner. The
petitioner concludes that the transfer of funds in the amount of $360,000 by in May 2014, along with
the transfer of funds by to the petitioner in December 2013, established the requisite
qualifying relationship.

The director disagreed, and denied the petition on June 4, 2014. The director found that despite the evidence
of funds transferred, the petitioner failed to establish a qualifying relationship by demonstrating a path of

investment between the claimed indirect foreign parent, the claimed direct parent
entity, and . the petitioner. On appeal, the petitioner asserts that the director denied the petition in
error, and asserts that the evidence is sufficient to establish that has the requisite qualifying

relationship with the petitioner.
2. Analysis

Upon review, the petitioner has not established a qualifying relationship, as it has not provided evidence that
it and the organization which employed the beneficiary abroad are qualifying organizations, as required by 8
C.FR. § 214.2(D(3)().

The regulation and case law confirm that ownership and control are the factors that must be examined in
determining whether a qualifying relationship exists between United States and foreign entities for purposes of
this visa classification. Matter of Church Scientology International, 19 1&N Dec. 593 (Comm’r 1988); see
also Matter of Siemens Medical Systems, Inc., 19 I&N Dec. 362 (Comm’r 1986); Matter of Hughes, 18 1&N
Dec. 289 (Comm’r 1982). In the context of this visa petition, ownership refers to the direct or indirect legal
right of possession of the assets of an entity with full power and authority to control; control means the direct
or indirect legal right and authority to direct the establishment, management, and operations of an entity.
Matter of Church Scientology International, 19 1&N Dec. at 595.
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As general evidence of a petitioner's claimed qualifying relationship, stock certificates alone are not sufficient
evidence to determine whether a stockholder maintains ownership and control of a corporate entity. The
corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes of relevant
annual shareholder meetings must also be examined to determine the total number of shares issued, the exact
number issued to the shareholder, and the subsequent percentage ownership and its effect on corporate control.
Additionally, a petitioning company must disclose all agreements relating to the voting of shares, the
distribution of profit, the management and direction of the subsidiary, and any other factor affecting actual
control of the entity. See Matter of Siemens Medical Systems, Inc., supra. Without full disclosure of all
relevant documents, USCIS is unable to determine the elements of ownership and control.

The regulation at 8 C.F.R. § 214.2(1)(3)(viii) specifically allows the director to request such other evidence as
the director may deem necessary. As ownership is a critical element of this visa classification, USCIS may
reasonably inquire beyond the issuance of paper stock certificates into the means by which stock ownership
was acquired. Evidence of this nature should include documentation of monies, property, or other
consideration furnished to the entity in exchange for stock ownership. Regarding the start-up activities of a
corporation, such evidence would include documentation to establish that the claimed parent company actually
formed the subsidiary and funded the start-up expenditures. Additional supporting evidence would include
stock purchase agreements, subscription agreements, corporate by-laws, minutes of relevant shareholder
meetings, or other legal documents governing the acquisition of the ownership interest.

The issue before us is whether the petitioner has established that it has a qualifying relationship with the

claimed foreign parent, of which it claims to be an indirect subsidiary. The petitioner's

immediate parent, is claimed to exercise complete ownership and control over the petitioner, and
in turn, is claimed to exercise indirect control over through its 60% ownership

interest in immediate parent company. The record contains sufficient evidence

establishing ownership of a 60% interest in Therefore, we now turn our examination to the

ownership of and, ultimately, the petitioner.

The record contains a stock certificate indicating that owns all 100 shares of the petitioner's

outstanding stock. However, as touched upon above, there is no evidence demonstrating that
either directly or through the claimed foreign parent, furnished consideration for its ownership interests in the
petitioner.

Throughout the record, the petitioner contends that, due to difficulties opening its bank account,

relied on other parties within this claimed chain of ownership to furnish consideration for interest
in the petitioner. Specifically, the petitioner submitted evidence in the form of a bank statement from
December 2013, which demonstrates that the petitioner received a wire transfer in the amount of $149,773.48

from prior to the establishment of as a legal entity in the
. A translated copy of the business license of the foreign parent, indicates simply that
_ is one of two other stockholders of "A share." No further evidence establishing the nature
of relationship with is submitted, nor did the petitioner provide evidence to

further clarify the nature of this relationship. Therefore, the only investment that had been provided to the
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petitioner at the time the petition was filed came from a company whose qualifying relationship with the
petitioner and has not been documented in the record.

The petitioner claimed in its initial letter of support that the relationship between and the
petitioner is facilitated through two intermediate subsidiary relationships; i.e., ownership of
who in turn claims to own claimed ownership of the petitioner. As discussed
above, however, there is no evidence that , either of its own volition or through one of the
intermediate subsidiaries described herein, owns and controls a majority interest in the petitioner. While the
petitioner repeatedly contends that this relationship has been established based on the wire transfer initiated by
there is no evidence in the record establishing the nature of the relationship between the claimed
foreign parent and ) or more importantly, of the nature of the relationship between and
the petitioner. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm’r 1972)).

We further note the submission of evidence of wire transfers by the immediate parent of

into the petitioner's account in May of 2014. The evidence of these transferred funds bears no evidentiary
weight here, as the issue before us is whether the petitioner established that it had a qualifying relationship
with the claimed foreign parent at the time of the filing of the petition, which in this case occurred on March
26, 2013. USCIS regulations affirmatively require a petitioner to establish eligibility for the benefit it is
seeking at the time the petition is filed. See 8 C.F.R. 103.2(b)(1). A visa petition may not be approved based
on speculation of future eligibility or after the petitioner or beneficiary becomes eligible under a new set of
facts. See Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm'r 1978). Even if the evidence of
these additional wire transfers were considered, the record is still devoid of evidence establishing that the
claimed foreign parent, through its indirect ownership and control of the immediate parent of the
petitioner, had a qualifying relationship with the petitioner at the time of filing.

Upon review, we find that there is simply insufficient evidence to establish that the claimed foreign parent,
exercised the requisite ownership and control over the petitioner at the time the petition was

filed. While the record contains a stock purchase agreement and stock certificate suggesting that

owned all 100 authorized shares in the petitioner as of February 2014, documentary evidence establishing that

the foreign parent furnished consideration for this ownership interest has not been provided.

The regulations require evidence that the petitioner and the organization which employed . . . the alien are
qualifying organizations." 8 C.F.R. § 214.2(1)(3)(i). Due to the inconsistencies and omissions in the evidence
submitted, the petitioner has not met this requirement. Accordingly, the appeal will be dismissed.

B. One Year of Qualifying Employment Abroad
The second issue addressed by the director is whether the petitioner established that the beneficiary had at

least one continuous year of full-time employment abroad with a qualifying organization within the three years
preceding the filing of the petition.
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The record indicates that the beneficiary was employed in China by since December of 2011 in the
position of Design Director. In support of this contention, the petitioner submitted documentary evidence in
the form of an employment verification letter from salary verification, a copy of the beneficiary's
business card, and a copy of his resume outlining his duties during his employment in China.

Although not raised as an issue in the RFE or the NOID, the director denied the petition on the basis that the
beneficiary did not have at least one continuous year of full-time employment abroad with a qualifying
organization within the three years preceding the filing of the petition. Upon review of the record of
proceeding, we concur with the director's conclusion.

The regulations require evidence that the petitioner and the organization which employed . . . the alien are
qualifying organizations." 8 C.F.R. § 214.2(1)(3)(i). For the reasons set forth above, the petitioner has failed
to establish that it maintains the requisite qualifying relationship with as required by the
regulations. Consequently, since the record does not support a finding that and the petitioner
are qualifying organizations as of the date of filing, the beneficiary's prior employment with

will not satisfy the regulatory requirement under 8 C.F.R. § 214.2(1)(3)(i). For this additional reason, the
petition must be denied.

C. Non-Precedent AAO Decisions

Finally, we note the petitioner's reliance on two unpublished AAO decisions in which we determined
eligibility for the benefits sought based on the existence of a qualifying relationship. The petitioner has
furnished no evidence to establish that the facts of the instant petition are analogous to those in the
unpublished decisions upon which she refers. While 8 C.F.R. § 103.3(c) provides that our precedent decisions
are binding on all USCIS employees in the administration of the Act, unpublished decisions are not similarly
binding.

IIL. Conclusion
The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an
independent and alternative basis for the decision. In visa petition proceedings, it is the petitioner's burden to
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of
Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.



