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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonimmigrant visa. The 

matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-lA nonimmigrant 

intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 

8 U.S.C. § 1101(a)(15)(L). The petitioner, a Florida corporation established in November states that it 

operates an Italian market and bakery. The petitioner claims to be a subsidiary of 

, located in Venezuela. The beneficiary was previously granted one year in L-1A classification in order 

to open a new office in the United States, and the petitioner seeks to extend his employment as general 

manager for three additional years.1 

The director denied the petition, concluding that the petitioner did not establish that the beneficiary was 

employed abroad or will be employed in the United States in a qualifying managerial or executive capacity. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 

forwarded the appeal to the AAO for review. On appeal, the petitioner asserts that the director erred in 

finding that the beneficiary had not been and will not be employed in a managerial or executive capacity. 

I. The Law 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 

outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the 

beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 

continuous year within three years preceding the beneficiary's application for admission into the United 

States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 

or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 

specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129, Petition for a 

Nonimmigrant Worker shall be accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 

alien are qualifying organizations as defined in paragraph (1)(1 )(ii)(G) of this 

section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 

knowledge capacity, including a detailed description of the services to be performed. 

1 Consistent with 8 C.P.R. § 214.2(1)(15)(ii), an extension of stay may only be authorized in increments of up to two 

years. 
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(iii) Evidence that the alien has at least one continuous year of full-time employment 

abroad with a qualifying organization within the three years preceding the filing of 

the petition. 

(iv) Evidenc.e that the alien's prior year of employment abroad was in a position that was 

managerial, executive or involved specialized knowledge and that the alien's prior 

education, training, and employment qualifies him/her to perform the intended 

services in the United States; however, the work in the United States need not be the 

same work which the alien performed abroad. · 

The regulation at 8 C.F.R. § 214.2(1)(14)(ii) also provides that a visa petition, which involved the opening of 

a new office, may be extended by filing a new Form 1-129, accompanied by the following: 

(A) Evidence that the United States and foreign entities are still qualifying organizations 

as defined in paragraph (1)(1 )(ii)(G) of this section; 

(B) Evidence that the United States entity has been doing business as defined lD 
paragraph (1)(1)(ii)(H) of this section for the previous year; 

(C) A statement of the duties performed by the beneficiary for the previous year and the 

duties the beneficiary will perform under the extended petition; 

(D) A statement describing the staffing of the new operation, including the number of 

employees and types of positions held accompanied by evidence of wages paid to 

employees when the beneficiary will be employed in a managerial or executive 

capacity; and 

(E) Evidence of the financial status of the United States operation. 

ll. Issues on Appeal 

A. Employment in the United States in a Managerial or Executive Capacity 

The primary issue is whether the petitioner established that the beneficiary wilJ be employed in the United 

States in a qualifying managerial or executive capacity under the extended petition. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an 

assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 

the organization; 



(b)(6)

Page 4 

NON-PRECEDENT DECISION 

(ii) supervises and controls the work of other supervisory, professional, or managerial 

employees, or manages an essential function within the organization, or a 

department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 

hire and fire or recommend those as well as other personnel actions (such as 

promotion and leave authorization), or if no other employee is directly supervised, 

functions at a senior level within the organizational hierarchy or with respect to the 

function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 

which the employee has authority. A first-line supervisor is not considered to be 

acting in a managerial capacity merely by virtue of the supervisor's supervisory 

duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 

assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 

organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the 

board of directors, or stockholders of the organization. 

1. Facts and Procedural History 

The petitioner filed the Form 1-129 on December 2, 2013 seeking to extend the beneficiary's employment as 

its general manager. The petitioner indicates on the Form 1-129 that it has 13 employees. 

The Form 1-129 includes the following description of the beneficiary's duties as the petitioner's general 

manager: 

As previously submitted and approved: [the beneficiary] will direct the affairs of the 

subsidiary through his subordinate managers. His function is designed to oversee the 

operation by controlling cost, increase production, develop a comprehensive marketing and 

sales program and increase R&D for the future introduction of a new product line. [The 
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beneficiary]'s temporary assignment to the U.S. Subsidiary clearly establishes that his duties 

are primarily managerial in nature. [The beneficiary] will have day-to-day discretionary 

decision-making authority over managerial issues and said functions will constitute a bulk of 

his primary duties. [The beneficiary] will manage a subordinate staff of 7 managers. The 

supervision of the managerial staff will relieve [the beneficiary] from performing day-to-day 

duties required to operate the business. Therefore [the beneficiary] meets the standard for 

"executive capacity" since his function is primarily to direct the management of the 

organization through the 7 managerial components to establish the goals and policies of the 

organization and he has the discretionary authority to exercise a wide latitude in the decision

making process whereby he only receives general directions from the Board of Directors of 

the Parent Company in Venezuela. It is estimated that [the beneficiary] will consume 95% of 

his daily work schedule in the capacity of General Manager as it applies to the 7 subordinate 

managers within the organizational structure." 

A letter from General Manager of the petitioner's parent company, states that the 

beneficiary's function as general manager is to directly supervise managers who oversee the activity of their 

subordinates. The letter also states that the beneficiary will assist the Director of R&D in the development of 

a product line of specialty baked goods to be sold at the wholesale and retail levels. 

The petitioner submitted a 2012 IRS Form 1120S, U.S. Income Tax Return for an S Corporation, for 

for 

The petitioner also submits payroll register reports for payroll summaries 

; IRS Form 941, Employer's Quarterly Federal Tax Return; and 

Florida Department of Revenue Employer Quarterly Tax Reports for from the first, 

employed second, and third quarters of 2013. The payroll register reports indicate that 

three to five employees from January 2013 through June 2013. Payroll summaries indicate that 

paid 12 or 13 employees in August. The summaries indicate that paid 

seven and nine employees in September and October, respectively, and eleven employees in November. 

On December 10, 2013, the director issued a Request for Evidence, ("RFE"), instructing the petitioner to 

provide additional evide�ce to establish that the beneficiary has been and will be employed in a managerial 

or executive capacity. Specifically, the director requested a statement describing the beneficiary's duties for 

the previous year and those to be performed under the extended petition. The director also instructed the 

petitioner to submit a statement describing the staffing of the petitioner's operation to include the number of 

employees, the types of positions, evidence of wages paid to the petitioner's employees during the time the 

beneficiary was acting in a managerial and/or executive capacity. 

In response to the RFE, the petitioner submitted, inter alia, the following: (1) a statement describing the 

beneficiary's duties for the previous year and those to be performed under the extended petition; (2) an 

amended petition; (3) organization charts for two U.S. locations; (4) the petitioner's business plan submitted 
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in support of its December 2012 petition to open a new office; and (5) federal and state employer quarterly 

tax returns indicating that the petitioner employed 13 individuals in the fourth quarter of 2014. 

The petitioner states that it opened a new store, (hereinafter referred to as , on November 23, 2013 

and now employs 35 full-time and part time employees. The petitioner further explained that the additional 

employees are currently on payroll, but are treated as independent contractors and will receive tax documents 

at the end of the company's fiscal year. The petitioner submitted organization charts for its locations at 

as well as a new Form 1-129 changing the number of employees from 13 to 35. 

A review of the Florida employer quarterly tax reports and the petitioner's organization chart indicates that 

wages were paid to the individuals in the following positions in the fourth quarter of 2013: 

Assistant Manager $550 

Store Manager/Pizza Maker , ) $1,940 

Baker $330 

Baker $330 

Baker $1,155 

Cashier $730 

Counter Help $1,107 

Chef $576 

Counter Help $999 

Counter Help ( $1,210 

Counter Help $1,150 

Deli Manager $3,195 

The beneficiary, as general manager, is at the apex of each location's organization chart. The organization 

chart for the location indicates that the beneficiary has a subordinate assistant manager who 

oversees the work of the deli manager, cashier, and chef; one counter help employee is subordinate to the 
deli manager; and two counter help employees are subordinate to the cashier. The organization chart for the 

location indicates that the store manager/pizza maker and a baker are subordinate to the beneficiary. 

The store manager has one subordinate counter help worker and two tiers of bakers are below the 
beneficiary's subordinate baker. 

The beneficiary's duties for the previous year are described as follows: 

• Weekly meetings with managerial staff; 
• Hire and fire staff as needed; 
• Perform periodic employee evaluations; 
• Checking inventory reports for all departments; 
• Review of labor cost vs. income; 
• Developing advertising and marketing strategies; 
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• Meeting with accountant to review balance sheet and P&L; 
• Review projections for wholesale and retail; 
• Report to Parent Company as necessary. 

The petitioner states that in addition to the above duties, the beneficiary's duties under the extended petition 

will include training the managerial staff to assume the duties of the General Manager in the future; 

surveying the market in Florida for wholesale and retail Italian baked goods and specialty items; and 

considering new product lines and new distribution and wholesale outlets. 

The 2012 business plan states that the petitioner signed a purchase agreement to acquire 

and has 20 full and part time employees working within the enterprise. 

The petitioner also submitted a "Contract for Sale and Purchase of Business" dated November 5, 2012 which 

indicates that it purchased 100% of the stock of for $50,000. The petitioner provided 

copies of two membership certificates for Certificate no. 1 shows that 1,000 

membership units were issued to on July 18, 2011, and certificate no. 2 indicates that 

1,000 membership units were issued to the petitioner on November 8, 2012. Certificate no. 2 indicates that 

the membership units were transferred from 

The director ultimately denied the petition concluding that the petitioner failed to establish that it employs 

the beneficiary in a managerial or executive capacity. The director stated that the beneficiary does not 

manage professional level employees and that the job duties provided for the beneficiary and his 

subordinates were not clearly defined. The director also noted that the evidence regarding the petitioner's 

staffing was inconsistent and that employees listed on the employer quarterly tax returns were absent from 

the petitioner's organization charts.. The director concluded that the evidence failed to establish the 

beneficiary is relieved from performing non-managerial day-to-day duties or providing sales and services to 

the petitioner's clients. 

On appeal, the petitioner asserts that the director erred in considering whether the beneficiary's subordinate 

employees are professional because the beneficiary is a function manager, rather than a personnel manager. 

The petitioner states that, as the general manager, the beneficiary "is responsible for the overall day-to-day 

activity of the function" and that he manages "the entire function by supervising the work of other 

supervisors and or managerial employees." The petitioner asserts that the beneficiary oversees the first-line 

supervisors who directly supervise, coordinate, and perform a specific function and that the beneficiary is 

responsible for the "overall function and not a specific function within the overall operation of the 

enterprise." The petitioner provides a list of the nine departments and corresponding supervisors that the 

beneficiary manages as follows: 

Management Team 
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1. Assistant Manager 

2. Bakery Supervisor 

3. Deli Manager 

4. Bakery Manager 

5. Front of House Manager 

6. Kitchen Manager 

7. Store Manager 

8. Production Manager 

9. Maintenance Supervisor 

The petitioner submits letters from tax professionals expressing their 

opinion that after reviewing the profit and loss statement, the beneficiary is working as the general manager 

of the petitioning entity and "it appears that [he] has the overall responsibility for managing both the revenue 

and costs elements of the company's income statement." The petitioner also submits a letter from 

, a Professor of Business Administration at stating that he reviewed the documents 

and based on the description of the beneficiary's financial responsibilities, as described by an independent 

financial consultant, it is his opinion that the beneficiary is employed in a managerial capacity. 

The petitioner provides payroll details that include tax withholdings, social security numbers, account 

information, wages, and issued check numbers for the 13 employees on the Florida quarterly tax reports. 

The petitioner also provides a separate word processing document for 20 individuals who are not included on 

the tax returns. The document lists the names, days or hours worked per week, daily or weekly pay rate, and 

total wages. 

The petitioner states that it employs independent contractors to relieve the beneficiary from performing the 

day-to-day operational duties and that the organization chart and business plan clearly demonstrate the lines 

of authority and responsibility within the organization. The petitioner admits that the quarterly tax reports 

"did not accurately reflect the full complement of employees" working for the petitioner, but states that 

Matter of Ho "does not apply in this case since the information presented was specific and truthful in all 

aspects." The petitioner reasserts that the petitioner currently has 35 full-time and part-time employees and 

independent contractors and states that all the employees are listed in the organization charts that were 

provided in response to the RFE. 

Furthermore, the petitioner suggests that because the previous L-lA petition was approved, the petitioner has 

established the beneficiary's employment in a managerial capacity and the issue is "moot." 

2. Analysis 

Upon review, the evidence is insufficient to establish that the beneficiary is employed in a managerial or 

executive capacity in the United States. 
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As a preliminary matter, although USCIS previously approved a petition for L-lA status filed on behalf of 

the beneficiary, the prior approval does not preclude USCIS from denying an extension of the original visa 

based on reassessment of beneficiary's qualifications. Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 

2004 WL 1240482 (5th Cir. 2004). Each petition filing is a separate proceeding with a separate record. See 

8 C.F.R. § 103.8(d). In making a determination of statutory eligibility, USCIS is limited to the information 

contained in that individual record of proceeding. See 8 C.F.R. § 103.2(b )(16)(ii). The AAO's authority over 

the service centers is comparable to the relationship between a court of appeals and a district court. Even if a 

service center director had approved the nonimmigrant petitions on behalf of the beneficiary, the AAO would 

not be bound to follow the contradictory decision of a service center. Louisiana Philharmonic Orchestra v. 

INS, 2000 WL 282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001). 

Furthermore, the previous petition to open a new office in the United States was subject to the regulation at 8 

C.F.R. § 214.2(1)(3)(v). The instant petition for an extension is subject to the requirements at 8 C.F.R. 

§ 214.2(1)(14)(ii). As such, the prior petition was conditioned on the company growing sufficiently within 

one year to support a manager or executive. In the instant petition, the petitioner must submit sufficient 

evidence to establish that the company is able to support the beneficiary in a managerial or executive 

capacity at the time the petition is filed. 

When examining the managerial or executive capacity of the beneficiary, the AAO will look first to the 

petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description must 

clearly describe the duties to be performed by the beneficiary and indicate whether such duties are either in 

an executive or managerial capacity. !d. The definitions of executive and managerial capacity have two 

parts. To meet these definitions, the petitioner must first show that the beneficiary performs the high level 

responsibilities specified in the definitions. Second, the petitioner must prove the beneficiary will primarily 

perform these specified responsibilities and will not spend a majority of his time on day-to-day functions. 

Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991). 

The position description includes duties that are merely a restatement of the statute. The petitioner stated 

that the beneficiary will direct the affairs of the subsidiary through subordinate managers; have day-to-day 

discretionary decision-making authority over managerial issues; direct the management of the organization; 

and establish the goals and policy of the organization. These conclusory assertions regarding the 

beneficiary's employment capacity are not sufficient. Merely repeating the language of the statute or 

regulations does not satisfy the petitioner's burden of proof. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 

1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. Meissner, 1997 WL 

188942 at *5 (S.D.N.Y.). 

Other parts of the description fail to provide the level of detail, such that the beneficiary's actual duties can 

be ascertained. For example, the petitioner also states that the beneficiary's responsibilities include: review 

of labor costs; review of production requirements; review request for supplies and materials; review income 

reports and bank statements; review projections for wholesale and retail; control costs, increase production, 
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and check inventory reports. Without specific details describing the duties performed by the beneficiary's 

subordinates and the specific activities encompassed in beneficiary's broadly described duties, it is unclear 

whether the petitioner has sufficient staff to elevate the beneficiary's duties to meet the statutory definition of 

managerial or executive. The regulations require a detailed description of the beneficiary's job duties. See 8 

C.P.R. § 214.2(1)(3)(ii). The actual duties themselves will reveal the true nature of the employment. Fedin 

Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). 

Whether the beneficiary is a managerial or executive employee turns on whether the petitioner has sustained 

its burden of proving that his duties are "primarily" managerial or executive. See sections 101(a)( 44)(A) and 

(B) of the Act. Although the petitioner claims that the beneficiary spends 95% of his time on managerial 

duties, the petitioner has not provided a detailed description of the beneficiary's duties or the percentages of 

time the petitioner spends performing each duty. Going on record without supporting documentary evidence 

is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N 

Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. 

Comm'r 1972)). Absent a clear and credible breakdown of the time spent by the beneficiary performing his 

duties, the AAO cannot determine what proportion of his duties would be managerial or executive, nor can it 

deduce whether the beneficiary is primarily performing the duties of a function manager. See IKEA US, Inc. 

v. U.S. Dept. of Justice, 48 F. Supp. 2d 22, 24 (D.D.C. 1999). The petitioner also has not provided position 

descriptions for the beneficiary's subordinates demonstrating the division of non-qualifying duties. 

Beyond the required description of the job duties, U.S. Citizenship and Immigration Services (USCIS) 

reviews the totality of the record when examining the claimed managerial or executive capacity of a 

beneficiary, including the petitioner's organizational structure, the duties of the beneficiary's subordinate 

employees, the presence of other employees to relieve the beneficiary from performing operational duties, 

the nature of the petitioner's business, and any other factors that will contribute to understanding a 

beneficiary's actual duties and role in a business. 

The petitioner indicated on the initial 1-129 that it had 13 employees at the time of filing. When asked to 

provide additional evidence of the petitioner's staffing, the petitioner explained that its second store opened 

on November 23, 2013. The petitioner submitted an organization chart containing two locations and 35 

individuals. The petitioner also submitted fourth quarter employer tax reports in response to the RFE. 

Although, the petitioner claims that it increased its staff in November, the employer tax reports indicate that 

the petitioner paid 13 employees in November and zero employees in December. It is incumbent upon the 

petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to 

explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 

evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast 

on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency 

of the remaining evidence offered in support of the visa petition. !d. 
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The petitioner indicates that the employees are not included on the tax reports because they are independent 

contractors and will be provided tax documents at the end of the year; however, the petitioner has not 

provided copies of the employment contracts or other evidence to demonstrate that the employees qualify as 

independent contractors or that the petitioner paid wages to the additional employees. Although the 

petitioner submits a separate payroll document on appeal for the additional employees, the document appears 

to be internally created and is not supported by bank statements, checks, tax forms for the independent 

contractors, and/or any other objective evidence. The regulation at 8 C.P.R. § 214.2(1)(14)(ii)(D) requires the 

petitioner to submit evidence of wages paid to employees. Here, the petitioner has provided objective 

evidence that it employed only 13 individuals in the month before the petition was filed. 

Counsel's claim that Matter of Ho does not apply to the instant matter because "the information presented 

was specific and truthful in all aspects" is unpersuasive. Without consistent evidence of the petitioner's 

employment levels, it cannot be determined that the information presented was "truthful in all aspects." 

Without documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 

burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 

I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez

Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

The statutory definition of "managerial capacity" allows for both "personnel managers" and "function 

managers." See section 101(a)(44)(A)(i) and (ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(i) and (ii). The 

petitioner maintains on appeal that the beneficiary qualifies as a function manager. The term "function 

manager" applies generally when a beneficiary does not supervise or control the work of a subordinate staff 

but instead is primarily responsible for managing an "essential function" within the organization. See section 

101(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii). The term "essential function" is not defined by 

statute or regulation. If a petitioner claims that the beneficiary is managing an essential function, the 

petitioner must furnish a written job offer that clearly describes the duties to be performed in managing the 

essential function, i.e. identify the function with specificity, articulate the essential nature of the function, and 

establish the proportion of the beneficiary's daily duties attributed to managing the essential function. See 8 

C.P.R. § 214.2(1)(3)(ii). In addition, the petitioner's description of the beneficiary's daily duties must 

demonstrate that the beneficiary manages the function rather than performs the duties related to the function. 

The petitioner asserts that the beneficiary manages an essential function through his financial responsibility 
and that he "manages the entire function by supervising the work of other supervisors and or managerial 

employees." However, the petitioner failed to identify the function with specificity and articulate the 

essential nature of the function. The beneficiary's overall responsibility over the U.S. entity does not 

constitute an essential function. The petitioner mentions the beneficiary's financial responsibilities; 

however, it cannot, be determined that the beneficiary primarily manages the function absent a detailed 

description of the essential function, the duties performed to manage the function, and the percentage of time 

the beneficiary spends performing those duties. 
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Furthermore, as explained previously, the petitioner has not established that the beneficiary has sufficient 

subordinate staff to relieve him from performing primarily non-managerial or non-executive duties. The 

petitioner claims that the location opened on November 23, 2013. A menu for the store 

initially submitted with the petition indicates that the store is open 68 hours per week. As mentioned above 

the quarterly tax report indicates that the petitioner had zero employees in December. Even if this was a 

clerical error, the petitioner has not established that two stores were fully-staffed based on a payroll nf 13 

workers, nor has it supported its claims that the number of staff increased to 35 workers prior to the end of 

2013. 

Personnel managers are required to primarily supervise and control the work of other supervisory, 

professional, or managerial employees. Contrary to the common understanding of the word "manager," the 

statute plainly states that a "first line supervisor is not considered to be acting in a managerial capacity 

merely by virtue of the supervisor's supervisory duties unless the employees supervised are professional." 

Section 101(a)( 44)(A)(iv) of the Act; 8 C.F.R. § 214.2(l)(l)(ii)(B)(2). If a beneficiary directly supervises 

other employees, the beneficiary must also have the authority to hire and fire those employees, or 

recommend those actions, and take other personnel actions. 8 C.F.R. § 214.2(l)(1)(ii)(B)(3). The petitioner 

does not claim to supervise professional level employees. 

The petitioner asserts on appeal that the position titles and organization charts alone are sufficient to establish 

that the beneficiary's subordinate employees act as managers of nine separate departments. While the 

petitioner provided an organization chart containing 35 employees in response to the RFE, the petitioner has 

only established that 13 of the employees on the organization chart were employed in the month prior to 

filing. Therefore, it is unclear that the organization chart provided is an accurate depiction of the company's 

structure at the time the petition was filed. Going on record without supporting documentary evidence is not 

sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 

158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 

1972)). 

Even assuming that the organization charts contain the correct position titles for the 13 claimed positions, the 

evidence does not demonstrate that the beneficiary primarily functions as a personnel manager. Although the 

organization chart depicts a multi-tiered structure, the petitioner has not provided position descriptions or 

other evidence to support the placement of the beneficiary and his subordinates in the organization chart. An 

employee will not be considered a supervisor simply because of a job title, because he or she is arbitrarily 
placed on an organizational chart in a position superior to another employee, or even because he or she 

supervises daily work activities and assignments. Rather, the employee must be shown to possess some 

significant degree of control or authority over the employment of subordinates. The evidence must 

substantiate that the duties of the beneficiary and his or her subordinates correspond to their placement in an 

organization's structural hierarchy; artificial tiers of subordinate employees and inflated job titles are not 

probative and will not establish that an organization is sufficiently complex to support an executive or 

manager position. Although the petitioner provides a multi-tier organization chart which includes three tiers 

of bakers and two tiers of counter help placed under the cashier, the record lacks the position descriptions or 

other evidence to demonstrate that the tiers correspond with the position's level of control and authority. 
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Without position descriptions for the beneficiary's subordinates and an accurate organization chart, we are 

unable to conclude which, if any, of the beneficiary's subordinate employees are supervisors or managers. 

Therefore, the petitioner failed to establish the beneficiary's employment as a personnel manager. 

The record also fails to establish the beneficiary's employment in an executive capacity. The statutory 

definition of the term "executive capacity" focuses on a person's elevated position within an organizational 

hierarchy, including major components or functions of the organization, and that person's authority to direct 

the organization. Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B). Under the statute, a 

beneficiary must have the ability to "direct the management" and "establish the goals and policies" of that 

organization. Inherent to the definition, the organization must have a subordinate level of managerial 

employees for the beneficiary to direct and the beneficiary must primarily focus on the broad goals and 

policies of the organization rather than the day-to-day operations of the enterprise. An individual will not be 

deemed an executive under the statute simply because they have an executive title or because they "direct" 

the enterprise as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude 

in discretionary decision making" and receive only "general supervision or direction from higher level 

executives, the board of directors, or stockholders of the organization." !d. 

While the definition of "executive capacity" does not require the petitioner to establish that the beneficiary 

supervises a subordinate staff comprised of managers, supervisors and professionals, it is the petitioner's 

burden to establish that someone other than the beneficiary carries out the day-to-day, non-executive 

functions of the organization. Again, due to the lack of detail and the inconsistencies in the record, the 

petitioner failed to demonstrate that the petitioner's staffing allows the beneficiary to primarily focus on the 

broad goals and policies of the organization rather than on its day-to-day operations. In fact, although the 

petitioner claims that the beneficiary is an executive at the U.S. company, the only executive duties listed for 

the beneficiary merely paraphrase the statutory definition of executive capacity. See section 101(a)(44)(B) of 

the Act. Conclusory assertions regarding the beneficiary's employment capacity are not sufficient. Merely 

repeating the language of the statute or regulations does not satisfy the petitioner's burden of proof. Fedin 

Bros. Co., Ltd. v. Sava, 724 F. Supp. at 1108, affd, 905 F. 2d 41 (2d. Cir. 1990); A vyr Associates, Inc. v. 

Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). 

With respect to opinion letters submitted on appeal, the USCIS may, in its discretion, use as advisory 

opinions statements submitted as expert testimony. See Matter of Caron Int'l. , 19 I&N Dec. 791, 795 

(Comm'r. 1988). However, USCIS is ultimately responsible for making the final determination regarding an 

alien's eligibility for the benefit sought. The submission of letters from experts supporting the petition is not 

presumptive evidence of eligibility. Jd.; see also Matter of V-K-, 24 I&N Dec. 500, n.2 (BIA 2008) (noting 

that expert opinion testimony .does not purport to be evidence as to "fact"). USCIS may even give less 

weight to an opinion that is not corroborated or is in any way questionable. Matter of Caron Int'l. , 19 I&N 

Dec. at 795. 

In the instant matter, letter from the two financial consultants indicate they formed their opinion based on 

their interaction with the beneficiary and the profit and loss statement which was not provided in support of 



(b)(6)

NON-PRECEDENT DECISION 

Page 14 

the petition. Likewise, Professor indicates that he relied upon the financial consultant's description 

of the beneficiary's financial responsibilities. None of the expert witnesses provide a further description of 

the beneficiary's financial duties or the amount of time the beneficiary spends performing the financial 

duties. Based on the description of the beneficiary's position provided in the record, the petitioner has failed 

to establish that the beneficiary primarily performs managerial or executive duties. 

Professor also indicates that he reviewed the organization charts in reaching his opinion. As 

mentioned above, the organization chart is inconsistent with the petitioner's fourth quarter employer tax 

returns. The petitioner has not provided sufficient additional evidence to establish that the organization chart 

is an accurate representation of its staffing at the time the petition was filed. Accordingly, it is unclear that 

the expert relied upon accurate information in forming his opinion. 

We do not doubt that the beneficiary will have the appropriate level of authority over the petitioner's business 

as its general manager. However, the petitioner's failure to provide adequate job descriptions or evidence of 

the company's organizational structure prohibits a determination that the petitioner employs the beneficiary 

in a primarily managerial or executive position. Accordingly, the appeal will be dismissed. 

B. Managerial or Executive Capacity Abroad 

The next issue to be addressed is whether the petitioner established that the beneficiary was employed by the 

foreign entity in a primarily managerial or executive capacity. 

The petitioner submitted a letter from stating the beneficiary was employed as the general 

manager from 1996 until his transfer to the United States in December 2012. The petitioner provided the 

foreign entity's organization chart, tax documents, financial statements, payroll documents, a description of 

the beneficiary's duties, and the percentages of time the beneficiary allocated to performing each of his 

duties. The evidence indicates that the foreign entity has over forty employees on payroll and a gross income 

of approximately 9 million Venezuelan Bolivars. 

The position description combined with the organizational structure of the foreign entity is sufficient 

evidence that the beneficiary was employed in a managerial capacity. There is sufficient evidence to 

establish that the beneficiary's subordinates at the foreign entity carried out the majority of the day-to-day 

non-managerial tasks required to operate the business. The petitioner need only establish that the beneficiary 

primarily performed managerial or executive duties for the foreign entity. The petitioner has met that 

burden, and the AAO will withdraw the director's decision with respect to this issue only. 

C. New Office Extension Eligibility 

Beyond the decision of the director, the petitioner has not established that it is eligible for an extension of the 

initial one-year "new office" validity period. 
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When a petition indicates that a beneficiary is coming to the United States to open a "new office," it must 

show that it is ready to commence doing business immediately upon approval. At the time of filing the 

petition to open a "new office," a petitioner must affirmatively demonstrate that it has acquired sufficient 

physical premises to commence business, that it has the financial ability to commence doing business in the 

United States, and that it will support the beneficiary in a managerial or executive position within one year of 

approval. See generally, 8 C.P.R. § 214.2(1)(3)(v). If approved, the beneficiary is granted a one-year period 

of stay to open the "new office." 8 C.P.R. § 214.2(1)(7)(i)(A)(3). At the end of the one-year period, when 

the petitioner seeks an extension of the "new office" petition, the regulation at 8 C.P.R. § 214.2(1)(14)(ii)(B) 

requires the petitioner to demonstrate that it has been doing business "for the previous year" through the 

regular, systematic, and continuous provision of goods or services. See 8 C.P.R. § 214.2(1)(1)(ii)(H) (defining 
the term "doing business"). The mere presence of an agent or office of the qualifying organization will not 

suffice. !d. 

The quarterly tax documents, bank statements, and payroll documents in the record indicate that 

began doing business in July 2013, five months before the 

extension petition was filed. While the petitioner submitted evidence intended to establish that it 

commenced business operations prior to July 2013, much of the petitioner's evidence is related to 

rather than to the petitioner. 

The petitioner submitted a contract for sale and purchase dated November 5, 2012 between 

and the petitioner. The document states that the seller holds 

100% of stock in the company known as and that the petitioner agrees 

to purchase a 100% interest in the seller's company for $50,000 plus assignment of debt and lease. The 

document also states that the seller agrees to resign as president/director of the company upon approval of the 

beneficiary's L 1 -A v1sa. However, bank statements, payroll documents, and quarterly tax reports 

demonstrate continued business operations for the first three quarters of 2013. The 

inconsistencies cast doubt upon the information relating to the transfer of the ownership interest. The 

petitioner is obligated to clarify the inconsistent and conflicting testimony by independent and objective 

evidence. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's 

proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence 

offered in support of the visa petition. Id at 591. The petitioner has failed to establish that the petitioner 

owned and controlled prior to July 2013. 

The petitioner stated that its 2013 tax returns were not available, and submitted a letter from November 2013 

indicating that the estimated 2013 gross receipts for are $775,000. However, the probative value 

of the letter is limited by the fact that it is based on information supplied by and states that the 

author has not audited or reviewed the information provided and does not "express an opinion or any other 

form of assurance on them." The regulation requires the petitioner to provide evidence of its financial status 

at the end of the first year. 8 C.P.R. § 214.2(1)(14)(ii)(E). The non-existence or other unavailability of 

required evidence creates a presumption of ineligibility. 8 C.P.R. § 103.2(b )(2)(i). If a required document 

does not exist or cannot be obtained, the petitioner must demonstrate this and submit secondary evidence 
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pertinent to the facts at issue. !d. Where a record does not exist, the petitioner must submit an original 

written statement from the relevant government or other authority establishing this as fact. The statement 

must indicate the reason the record does not exist and indicate whether similar records for the time and place 

are available. 8 C.F.R. § 103.2(b )(2)(ii). There is no explanation regarding the unavailability of the quarterly 

tax employment tax returns or financial statements for the petitioner. 

In light of these discrepancies and omissions, the record as it stands is wholly insufficient to support the 

petitioner's claim that it has a controlling interest in 

for the previous year. 

D. Export License 

or to establish it has been doing business 

Finally, beyond the director's decision, we observe that the petitioner did not indicate whether an export 

license is required, as instructed on page 5, Part 6 of the Form I-129. The instructions state, "If you do not 

completely fill out the form . . .  you will not establish a basis for eligibility and we may deny your petition." 

See also 8 C.F.R. § 103.2(a)(1) (incorporating the instructions into the regulations). By completing Part 6 of 

the form, the petitioner certifies that it has reviewed the Export Administration Regulations and the 

International Traffic in Arms Regulations and determined whether it will require a U.S. Government export 

license to release controlled technology or technical data to the beneficiary? By signing the Form 1-129, the 

employer certifies under penalty of perjury that the information provided on the form is true and correct. 

In the instant case, the petitioner failed to complete Part 6 of the Form 1-129 and, thus it did not comply with 
the Form 1-129 instructions. Accordingly, the petition was not properly filed and must be denied for this 

additional reason. 

For these additional reasons, the petition may not be approved. An application or petition that fails to 

comply with the technical requirements of the law may be denied by the AAO even if the Service Center 

does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United 

States, 229 F.Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683 (9th Cir. 2003); see also Soltane v. 

DOl, 381 F.3d 143, 145 (3d Cir. 2004)(noting that the AAO reviews appeals on a de novo basis). 

2 The Export Administration Regulations (15 C.F.R. § 770-774) and the International Traffic in Arms 

Regulations (22 C.F.R. § 120-130) require U.S. persons, including companies, to seek and receive 

authorization from the U.S. Government before releasing controlled technology or technical data to foreign 

persons in the United States. U.S. companies must seek and receive a license from the U.S. Government 

before releasing controlled technology or technical data to nonimmigrant workers employed as H-1B, H-

1B1, L-1, or 0-1A beneficiaries. 
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III. Conclusion 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 

independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 

eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 

Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


