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DISCUSSION: The Director, Vermont Service Center (the "director"), denied the nonimmigrant visa 
petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker (Form I-129), seeking to 
classify the beneficiary as an L-1A nonimmigrant intracompany transferee pursuant to section 
101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The 
petitioner, a Texas corporation organized on May indicates on the Form I-129, that it supplies oil 
and 2:as serYices. On the Form I-129, Supplement L, the petitioner claims to be a subsidiary of 

" an entity located in Venezuela. The petitioner seeks to employ 
the beneficiary as its general manager. 

The director denied the petition finding that the petitioner failed to establish: (1) a qualifying relationship 
with the foreign entity; (2) the beneficiary worked in a managerial or executive capacity for one year with 
a qualifying foreign entity; (3) the foreign entity continued to do business; ( 4) sufficient physical premises 
for the U.S. entity had been secured; and (5) the new office would support a managerial or executive 
position within one year of approval of the new office petition. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to this office. On appeal, the petitioner submits an appeal letter, and additional 
evidence as well as previously submitted documentation. 

Upon review of the entire record of proceeding, we find that the petitioner has failed to overcome the 
director's grounds for denying this petition. Accordingly, the appeal will be dismissed and the petition will 
remain denied. 

I. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed 
the beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, 
for one continuous year within three years preceding the beneficiary's application for admission into the 
Uni.ted States. In addition, the beneficiary must seek to enter the United States temporarily to continue 
rendering his or her services to the same employer or a subsidiary or affiliate thereof in a managerial, 
executive, or specialized know ledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ 
the alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of this 
section. 
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(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the services 
to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three years preceding the filing 
of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that 
was managerial, executive or involved specialized knowledge and that the alien's 
prior education, training, and employment qualifies him/her to perform the 
intended services in the United States; however, the work in the United States 
need not be the same work which the alien performed abroad. 

II. QUALIFYING RELATIONSHIP 

The first issue addressed by the director in the denial decision is whether the petitioner established that it 
has a qualifying relationship with the beneficiary's foreign employer. 

A. Regulatory Definitions for a Qualifying Relationship 

The regulation at 8 C.F.R. § 214.2(l)(l)(ii) provides the following pertinent definitions: 

(G) Qualifying organization means a United States or foreign firm, corporation, or other 
legal entity which: 

(1) Meets exactly one of the qualifying relationships specified in the definitions 
of a parent, branch, affiliate or subsidiary specified in paragraph (l)(l)(ii) of 
this section; 

(2) Is or will be doing business (engaging in international trade is not required) 
as an employer in the United States and in at least one other country 
directly or through a parent, branch, affiliate, or subsidiary for the duration 
of the alien's stay in the United States as an intracompany transferee; and 

(3) Otherwise meets the requirements of section 10l(a)(15)(L) of the Act. 

*** 

(I) Parent means a firm, corporation, or other legal entity which has subsidiaries. 

(J) Branch means an operating division or office of the same organization housed in a 
different location. 
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(K) Subsidiary means a firm, corporation, or other legal entity of which a parent owns, 
directly or indirectly, more than half of the entity and controls the entity; or owns, 
directly or indirectly, half of the entity and controls the entity; or owns, directly or 
indirectly, 50 percent of a 50-50 joint venture and has equal control and veto power 
over the entity; or owns, directly or indirectly, less than half of the entity, but in fact 
controls the entity. 

(L) Affiliate means 

(1) One of two subsidiaries both of which are owned and controlled by the same 
parent or individual, or 

(2) One of two legal entities owned and controlled by the same group of 
individuals, each individual owning and controlling approximately the same 
share or proportion of each entity, . . .  

B. Facts 

On the Form 1-129, Supplement L, the petitioner stated that it is a wholly-owned subsidiary of 
Counsel's letter in support of the Retition, dated February 1, 2014, 

identified the foreign company for which the beneficiary worked as ' 
The initial record also included a "Work Certification" signed by the president of 

, dated May 28, 2013.1 In this document, the president stated that 
the beneficiary has "give[n] his services since 15/06/2009 as a Deposits Development Engineer in the 
Major Projects Division and Petroleum Studies where he works as a Major Advisor for 

with a salary of 14.000.00 Bsf, for his availability as a full time employee, 
reserving to our organization the authorship and ownership in the results received from this."2 The work 
certification letter also noted that had a staff of 32 employees with 
current contracts with 

The petitioner also submitted its bylaws, the first written action of the director, dated May 3, 2013, and 
the first written action of shareholders, dated November 1, 2013.3 The petitioner further submitted a 
record of shares issued showing that it had issued 70 shares to and 
thirty shares to on May 3, 2013. 

1 The translated version of this document identifies the date the document was issued as April 28, 2011. The Spanish 

language version of this document appears to identify the beneficiary's title as "Gerente General" or "general 

manager." 

2 We observe, here, that the translated version of the beneficiary's pay stubs for 

consistently identify his title as General' Manager; some of the the Spanish language version of the 

beneficiary 's pay stubs appear to identify the beneficiary's title as Gerente Comision Apertura. 

3 The first written action of the shareholders added a director, changed the registered office and agent and authorized 

to take the necessary actions to file the appropriate documents with government entities. 
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The director issued a request for further evidence (RFE) on March 7, 2014. In response to the director's 
request for clarification of the beneficiary's employer and additional documentation in support of the 
qualifying relationship between the two entities, the petitioner provided copies of stock certificates 1 and 
2, both dated May showing it had issued 70 shares to 
(Stock Certificate 1) and thirty shares to (Stock Certificate 2). 

The director denied the petition finding that the petitioner had submitted inconsistent information 
regarding who employed the beneficiary abroad and which entity had a qualifying relationship with the 
petitioner. The director determined that it was not possible, based on the record, to determine that a 
qualifying relationship existed between the petitioner and the beneficiary's foreign employer. 

On appeal, the petitioner asserts that the beneficiary has served as the executive general manager for 
for the past five years and has served at an executive level and in a 

managerial capacity. The petitioner asserts that it is a wholly owned subsidiary of 
The record on appeal includes a written action of shareholders, dated November 2, 2013, 

indicating that transferred his 30 shares of the petitioner to 

the petitioner. 
resulting in ownership of a 100 percent interest in 

In addition, the petitioner submits Membership Certificate 3, dated January 1, 2014, for a company 
organized under the laws of the State of Texas but which identifies the issuing corporate entity as 

This document certifies that 
"is the registered holder of [the petitioner] Membership Interest(s) of the above named company . . .. " 
Counsel for the petitioner asserts that Venezuelan laws regulating currency exchange limit the availability 
of evidence needed to show the monies that have been used to fund the petitioner. 

C. Analysis 

In this matter, we concur that the record, including the evidence submitted on appeal, does not include 
consistent and probative evidence establishing the beneficiary's foreign employer or the ownership and 
control of the petitioner and thus the qualifying relationship between the petitioner and the foreign entity. 

The regulation and case law confirm that ownership and control are the factors that must be examined in 
determining whether a qualifying relationship exists between United States and foreign entities for 
purposes of this visa classification. Matter of Church Scientology International, 19 I&N Dec. 593 
(Comm'r 1988); see also Matter of Siemens Medical Systems, Inc., 19 I&N Dec. 362 (Comm'r 1986); 
Matter of Hughes, 18 I&N Dec. 289 (Comm'r 1982). In the context of this visa petition, ownership refers 
to the direct or indirect legal right of possession of the assets of an entity with full power and authority to 
control; control means the direct or indirect legal right and authority to direct the establishment, 
management, and operations of an entity. Matter of Church Scientology International, 19 I&N Dec. at 
595. 

As general evidence of a petitioner's claimed qualifying relationship, stock certificates alone are not 
sufficient evidence to determine whether a stockholder maintains ownership and control of a corporate 
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entity. The corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes 
of relevant annual shareholder meetings must also be examined to determine the total number of shares 
issued, the exact number issued to the shareholder, and the subsequent percentage ownership and its 
effect on corporate control. Additionally, a petitioning company must disclose all agreements relating to 
the voting of shares, the distribution of profit, the management and direction of the subsidiary, and any 
other factor affecting actual control of the entity. See Matter of Siemens Medical Systems, Inc., supra. 

Without full disclosure of all relevant documents, U.S. Citizenship and Immigration Services (USCIS) is 
unable to determine the elements of ownership and control. 

In this matter, the record before the director did not include consistent supporting documentation 
establishing the ownership and control of the petitioner. The director specifically noted that petitioner's 
counsel referred to the beneficiary's foreign employer as 

rather than In the translated version of the letter from the 
president of the foreign entity, the president stated that the beneficiary has "give[ n] his services si nee 
15/06/2009 as a Deposits Development Engineer in the Major Projects Division and Petroleum Studies 
where he works as a Major Advisor for Although it appears the 
beneficiary is working for in a consultant or advisory capacity, this statement as translated does 
not clearly identify the beneficiary as the claimed foreign entity's employee. Accordingly it is unclear for 
whom the beneficiary worked abroad and thus whether that entity has a qualifying relationship with the 
petitioner. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 

19 I&N Dec. 582, 591 (BIA 1988). 

In addition, we observe that the petitioner initially provided a share record identifying shares issued in 
May 2013. In response to the director's RFE, the petitioner provided copies of stock certificates 1 and 2, 
also dated in May 2013. On appeal, the petitioner submitted a written action of shareholders, dated 
November 2, 2013, showing a transfer of shares from 

The petitioner does not explain why this document, dated prior to the filing of the 
petition in February 2014 and the RFE dated March 7, 2014, was not previously submitted. Additionally, 
the petitioner did not submit a new share record or stock certificate evidencing the claimed transfer. 
Further, the petitioner includes a Membership Certificate 3 introducing a new party to the ownership of 
the petitioner� the foreign entity, or both, on appeal. It is not possible to ascertain from the various 
documents submitted that the petitioner is actually owned by the foreign entity, 

Rather, it appears that documents have been created, ad hoc, to support the claim that a 
qualifying relationship exists. These documents, however, are not supported by independent 
documentary evidence substantiating the claim of a qualifying relationship. 

For example, in this matter, the record does not include any evidence demonstrating how the petitioner's 
stock ownership was acquired. As ownership is a critical element of this visa classification, the director 
may reasonably inquire beyond the issuance of paper stock certificates into the means by which stock 
ownership was acquired. As requested by the director, evidence of this nature should include 
documentation of monies, property, or other consideration furnished to the entity in exchange for stock 
ownership. Additional supporting evidence would include stock purchase agreements, subscription 
agreements, or other legal documents governing the acquisition of the ownership interest. Here, the 
petitioner's counsel claimed that the Venezuelan currency exchange laws limited the evidence necessary 
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to show the monies used to create the petitioner. However, without documentary evidence to support the 
claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported 
assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 
1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 
506 (BIA 1980). The petitioner does not include any probative evidence that would assist in establishing 
how the stock ownership was acquired by 

or any other individual or entity. It is incumbent upon the petitioner to resolve 
any inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile 
such inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing 
to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

Upon review of the totality of the record, the record does not include sufficient consistent, probative 
evidence establishing the petitioner's actual ownership and control. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 

14 I&N Dec. 190 (Reg. Comm'r 1972)). 

Based on the inconsistent evidence in the record, the director properly determined that the record did not 
contain probative evidence establishing the petitioner's ownership and control. Further, the record on 
appeal confuses the claimed ownership and control of the petitioner and thus is also insufficient to 
establish that the petitioner is owned, managed, and controlled by 
The petitioner has not established a qualifying relationship with the beneficiary's foreign employer and 
the appeal will be dismissed for this reason. 

III. MANAGERIAL AND EXECUTIVE CAP A CITY ABROAD 

The next issue to be discussed is whether the beneficiary worked in an executive or managerial capacity 
for one continuous year within three years preceding the beneficiary's application for admission into the 
United States. 

A. Definitions 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as 
an assignment within an organization in whiCh the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component 
of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the organization, 
or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority 
to hire and fire or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee ·is directly 
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supervised, functions at a senior level within the organizational hierarchy or with 
respect to the function managed; and 

(v) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of 
the organization; 

· (ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the 
board of directors, or stockholders of the organization. 

B. Facts Regarding the Beneficiary's Foreign Employment 

As observed above, the record includes confusing information regarding the beneficiary's actual foreign 
employer and the actual position held by the beneficiary. The record does not include evidence 
substantiating that the beneficiary worked continuously for one year for 

The petitioner submitted uncertified translations of eight of the beneficiary's payroll receipts, in 
response to the director's RFE, which identified his title as "general manager." The uncertified 
translations are for two-week pay periods and the payroll receipts are not consecutive. That is, the payroll 
receipts are issued for one two-week pay period in 2009, two two-week pay periods in 2010, one 
two-week pay period in 2011, two two-week pay periods in 2012, and two two-week pay periods in 2013. 
Thus, the record lacks evidence that the beneficiary worked continuously for one year for 

As footnoted above, some of the Spanish language version of the payroll receipts appears to identify the 
beneficiary's title as The foreign entity's organizational chart identifies the 
beneficiary's title as director and the beneficiary's resume identifies the beneficiary's position as Reservoir 
Engineer - Senior Advisor. The foreign entity's work certification letter identifies the beneficiary's 
position as "Deposits Engineer (Major Advisor)." Additionally, on the Form I-129, Supplement L, the 
petitioner described the beneficiary's duties for the foreign entity as: 

• General Project Reviewer of oil secondary recovery m offshore localizations, 

• Data collection, data validation, certification of safety practices in work areas for 
craft services. 
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• Review the geological, permeability, porosity and logging maps and registers to 
maximize production recovery by steam injection into the reservoir. 

• Activities coordinator between vapour handling, fluid handling stations and tanks 
sites. 

• Submit final report of a consultant for production engineering and reservoirs 
departments of the oil production unit 

[Paraphrased and bullet points added.) 

The beneficiary's resume provided the same information regarding his duties for a foreign entity. 

The work certification document signed by the foreign entity's president listed the beneficiary's 
responsibilities as the "Deposits Engineer (Major Advisor)'' as: 

• Complete the General Review of the documentation of the Deposits Recovery Project 
• Complete the validation of calculus of geologic and petro physical character 
• Developing new proposals and strategies to optimize processes in stations of fluid 

management 
• Lead the deposits engineering team that develops activities in 
• Complete meetings with the Department Direction of Deposits and Subsoil 

operations 
• Complete operations planning and projecting the budget of the activities 
• Agree on new procedures to guarantee security and prevent impacts in the 

environment[.) 

In the petitioner's business plan, at page 18, the petitioner identified the beneficiary as "Key Personnel" 
and noted that he had worked for the foreign entity since 2009 as a reservoir engineer - senior advisor, 
petroleum services. The petitioner provided a different version of the beneficiary's duties for the foreign 
entity, indicating that the beneficiary's duties included: 

• Develop systems to manage well services, thermochemical stimulation for old 
reservoirs. 

• General Project Reviewer of oil secondary recovery in offshore localizations, 

• Activities coordinator between vapour handling, fluid handling stations and tanks 
sites. 

• Submit final report of a consultant for production engineering and reservous 
departments. 

In response to the director's RFE, the petitioner submitted the beneficiary's revised resume. In this 
iteration the petitioner noted the beneficiary as reservoir engineer - general manager performed the 
following duties: 

• Review the general contracts, and determine the strategy to perform each job 
considering factors such [as] payroll, materials equipment and technical specs. 
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• Need to be involve[ dJ in HSE regulations and make proposals to complete the 
process safely. 

• Review the geological, permeability, porosity and logging maps an[ d] registers to 
maximizing [sic] production recovery by steam injection into the reservoir. 

• Activities coordinator between vapour handling, fluid handling stations and tanks 
sites. 

• Submit final report of a consultant for production engineering and reservoirs 
departments of the oil production unit 

The petitioner provided the foreign entity's organizational chart for the time period between 2012 and 
2015. The chart depicts the beneficiary at the top of the chart with one report, the administration 
manager. The administration manager, in turn, is depicted as supervising four departments, three of 
which have two employees and one which has five employees. 

The director found that the petitioner had not submitted certified translations of the beneficiary's payroll 
records, despite the specific request to do so in the RFE. The director determined that the record was 
insufficient to establish that the beneficiary had at least one continuous year of full-time employment 
abroad with a qualifying organization within the previous three years. 

On appeal, counsel for the petitioner submitted a "Certificate of Accuracy" signed by 
on July 2, 2014, claiming that she had translated the annexed document to the best of her 

knowledge. Added to the bottom of the Certificate of Accuracy, below Ms. signature, is the 
statement: "This translation certification applies to all translations found within this application packet." 

C. Analysis 

Upon review, the petitioner has not established that the beneficiary worked in an executive or managerial 
capacity for one continuous year within three years preceding the beneficiary's application for admission 
into the United States. 

First, it is not possible to ascertain from the added statement below Ms. 
certifying that she translated all documents within the appeal packet or any 
submitted. As this certification does not identify specific documents that Ms. 

signature that she is 
documents previously 

translated and is not 
annexed to any particular translation, we accord no weight to this certification. Moreover, even if 
considering the uncertified translations of the beneficiary's payroll receipts, these payroll receipts do not 
demonstrate that the beneficiary was employed continuously for one year for 

, as the payroll records submitted are intermittent. That is, they are not payroll records 
for one continuous year. 

Second, even if the petitioner had established that the beneficiary worked continuously for one year for 
, which it has not, the record includes inconsistent versions of the 

beneficiary's position and responsibilities. 

When examining the executive or managerial capacity of the beneficiary, USCIS will look first to the 
description of the job duties. See 8 C.P.R. § 214.2(1)(3)(ii). The petitioner's description of the job duties 
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must clearly describe the duties performed by the beneficiary and indicate whether such duties are in 
either an executive or a managerial capacity. Id. Beyond the required description of the job duties, 
USCIS reviews the totality of the record when examining the claimed managerial or executive capacity of 
a beneficiary, including the company's organizational structure, the duties of the beneficiary's subordinate 
employees, the presence of other employees to relieve the beneficiary from performing operational duties, 
the nature of the company's business, and any other factors that will contribute to a complete 
understanding of a beneficiary's actual duties and role in a business. 

Next, we note that the definitions of executive and managerial capacity each have two parts. First, the 
petitioner must show that the beneficiary performs the high-level responsibilities that are specified in the 
definitions. Second, the petitioner must show that the beneficiary primarily performs these specified 
responsibilities and does not spend a majority of his or her time on day-to-day operational functions. 
Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991). 

In this matter, the description of the beneficiary's responsibilities for the foreign entity show the 
beneficiary performing general consulting duties related to secondary oil recovery, safety practices, and 
vapor and fluid handling. Neither the petitioner nor the foreign entity identifies any individuals 
subordinate to the beneficiary who carry out these daily operational tasks. Moreover, whether the 
beneficiary is a managerial or executive employee turns on whether the petitioner has sustained its burden 
of proving that his duties are "primarily" managerial or executive. See sections 101(a)( 44)(A) and (B) of 
the Act. Here, the petitioner fails to submit supporting documentation demonstrating what proportion of 
the beneficiary's duties would be managerial functions and what proportion would be non-managerial. 
Rather, the beneficiary's duties appear to include primarily operational tasks. Even if some of the 
beneficiary's tasks included managerial or executive duties, the petitioner fails to quantify the time the 
beneficiary spends on them. This failure of documentation is important because, reviewing general 
contracts, reviewing geological, permeability, porosity and logging maps, coordinating vapor and fluid 
handing stations and submitting report, as generally described, do not fall directly under traditional 
managerial or executive duties as defined in the statute. For this reason, we cannot conclude that the 
beneficiary performed duties primarily in a managerial or executive capacity. See IKEA US, Inc. v. U.S. 

Dept. of Justice, 48 F. Supp. 2d 22, 24 (D.D.C. 1999). 

Moreover, as noted above, the record includes several different iterations of the beneficiary's duties 
abroad. Reciting the beneficiary's vague job responsibilities or broadly-cast business objectives is not 
sufficient; the regulations require a detailed description of the beneficiary's daily job duties. The 
petitioner has failed to provide the necessary consistent detail of the beneficiary's activities in the course 
of his daily routine. The actual duties themselves will reveal the true nature of the employment. Fedin 

Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir. 1990). 

Upon review, the record is deficient in probative, consistent evidence establishing the beneficiary's actual 
duties abroad. The petitioner does not include consistent descriptions of the beneficiary's duties or 
position, does not include the duties of the beneficiary's claimed subordinate employees, the presence of 
other employees to relieve the beneficiary from performing operational duties, and any other factors that 
might contribute to a complete understanding of a beneficiary's actual duties and role for the foreign 
entity. Based on these deficiencies, the petitioner has not established that the beneficiary was employed 
by a foreign entity in a qualifying managerial or executive capacity or that his employment was 
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continuous for one full-year within three years preceding the beneficiary's application for admission into 
the United States. Accordingly, for this additional reason the appeal will be dismissed. 

IV. NEW OFFICE REQUIREMENTS 

The next issues addressed by the director are whether the petitioner satisfied the requirements of a petition 
for a new office. We observe that the petitioner marked the box "No" on Form 1-129 Supplement L, in 
response to the question "Is the beneficiary coming to the United States to open a new office?" However, 
the petitioner was organized in May 2013 and the petition was filed on February 25, 2014, and thus had 
not been established a full year when the petition was filed. Accordingly, the petitioner is considered a 
new office. See 8 C.F.R. § 214.2(1)(1)(ii)(F). 

A. Evidentiary Requirements for a New Office 

The regulation at 8 C.F.R. § 214.2(1)(3)(v) provides that if the beneficiary is coming to the United States 
as a manager or executive to open or to be employed in a new office in the United States, the petitioner 
shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year 
period preceding the filing of the petition in an executive or managerial capacity 
and that the proposed employment involved executive or managerial authority 
over the new operation; and 

(C) The intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position as defined in 
paragraphs (1)(1)(ii)(B) or (C) of this section, supported by information 
regarding: 

(1) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 
foreign entity to remunerate the beneficiary and to commence doing 
business in the United States; and 

(3) The organizational structure of the foreign entity. 

B. Sufficient Physical Premises 

The petitioner in this matter indicated on the Form 1-129 that the beneficiary's worksite would be at 
Texas. The etitioner initially submitted the beneficiary's 

apartment lease, dated December 6, 2013, located at 
Texas, as evidence that it had sufficient physical premises to open a new office in the United States. The 
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petitioner also submitted photographs identifying the petitioner's worksite location as 
Texas. The petitioner further submitted a general services agreement it had 

entered into with with a commencement date of September 18, 2013, 

which showed the petitioner's address as Texas. The initial 
record also included invoices, dated in October, November, and December 2013, identifying the 
petitioner's address as ----------------------------� Texas. 

In response to the director's RFE requesting evidence of the petitioner's physical premises for its new 
office, the petitioner provided a copy of an unsigned lease agreement addendum with a commencement 
date of January 1, 2014. The unsigned lease agreement addendum noted that the petitioner's commercial 
office was located at Texas, and that the leased premises 
were located at Texas. Invoices included in the petitioner's response to the 
RFE, listed the petitioner's address as __, Texas, for the months of 
September, October, November, December 2013 and January, February 2014. Other invoices, dated in 
November, December 2013 and March 2014 identified the petitioner's address as 

Texas. An invoice dated in March 2014 and one invoice dated in April 2014 

identified the petitioner's address as Texas. 

The director determined that the petitioner had not provided consistent or sufficient evidence of the 
petitioner's work location(s) and thus USCIS could not determine that the petitioner had secured sufficient 
physical premises for the new office. 

On appeal, the petitioner provided a signed copy of a lease agreement addendum commencing on January 
1, 2014, which changed the location of the petitioner's commercial office to · 

Texas and identified the leased premises as Texas. 

Upon review of the totality of the record, we do not find consistent, probative evidence establishing that 
the petitioner has secured sufficient physical premises to open its new office. First, we observe that the 
director specifically requested a complete copy of the petitioner's lease signed and dated by the petitioner 
and the landlord, as well as other evidence to support the petitioner's claim that it had sufficient physical 
premises to open a new office. Thus, the petitioner was put on notice of required evidence and given a 
reasonable opportunity to provide it for the record before the visa petition was adjudicated. The petitioner 
failed to submit the requested evidence and now submits it on appeal. We, however, will not consider 
this evidence for any purpose. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of 

Obaigbena, 19 I&N Dec. 533 (BIA 1988). The appeal will be adjudicated based on the record of 
proceeding before the director. 

Accordingly, in this matter, the record does not include evidence that the petitioner had secured sufficient 
physical premises to commence doing business once the petition was approved. We find further, that the 
record includes inconsistent evidence regarding the petitioner's work premises and commercial offices. 
Although it is reasonable that a petitioner may move offices, the record does not include any explanations 
or clarifications regarding the petitioner's various work and office locations. It is not possible to ascertain 
based on the record, where the petitioner will be located. The record is deficient in establishing the 
petitioner's actual physical premises. For this additional reason, the appeal will be dismissed. 
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C. Executive or Managerial Position at the Petitioner 

The next issue to be discussed is whether the petitioner has sufficiently described the scope of the 
proposed U.S. operation, the beneficiary's proposed duties, and its proposed organizational structure, such 
that it is possible to conclude that the petitioner will support an executive or managerial position, within 
one year of the approval of the petition. See 8 C.F.R. § 214.2(1)(3)(v)(C). 

In support of the petition, the petitioner submitted its business plan which indicates the petitioner 
"supplies a wide range of industrial services, as well as providing material and equipment for petroleum 
industry and commercial branches." The business plan indicates that the petitioner currently offers 
services, such as industrial painting (for pipelines, tanks, equipment, structures and fittings), well-testing, 
hydro blasting services, radiation hydrodynamics for coils, torque and tension for fittings, chemical 
cleaning, and mechanical intervention for fan coolers and heat exchangers. The business plan also 
includes the petitioner's organizational chart showing as the chief executive officer and 
directly below the chief executive officer, a box for "country management" which includes the 
beneficiary as the general manager. Reporting to the general manager- country management is a VP of 
operations for the U.S. An individual in administration (a main office clerk) and an operations manager 
in the operations management department report to the vice president of operations. Four individuals, 
subordinate to the beneficiary's position, are identified by name on the organizational chart, the vice 
president of operations, the main office clerk, the operations manager, and a blasting and painting 
foreman. The business plan shows that during the first year of operations, the petitioner will employ four 
individuals in management, one sales representative, and one administrative person, two supervisors, and 
four laborers. The business plan also indicates that the number of sales representatives, administrative 
persons, supervisors and laborers will increase in the second and again in the third year of operations. 
The petitioner submitted payroll records for November 2013, showing that five individuals, not listed on 
the organizational chart had been paid. The payroll records also showed the petitioner had paid an 
accounting service, the chief executive officer, and the vice president of operations. 

The business plan includes a description of the beneficiary's proposed responsibilities and brief job 
descriptions for the proposed positions. Notably, the description of the beneficiary's responsibilities 
includes a list of 18 "HSE (Health, Safety, and Environmental) responsibilities. " Although the petitioner's 
organizational chart depicts a box for an HSE coordinator with one field inspector reporting to the HSE 
coordinator, the petitioner does not offer a description of duties for these positions and does not include 
any HSE duties in the description for the operations manager. Accordingly, it appears that the beneficiary 
will be the individual performing the HSE responsibilities for the next three years. In addition, we 
observe that the business plan does not assign a percentage of the beneficiary's time spent on the various 
responsibilities and does not explain when the beneficiary's work will primarily encompass managerial or 
executive duties. 

The petitioner did not provide further information regarding the beneficiary's proposed position 10 

response to the director's RFE. 

The director determined that the petitioner had not submitted sufficient evidence to establish that the 
petitioner would support the beneficiary in a managerial or executive capacity within one year of the 
approval of the petition. 
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On appeal, the petitioner submits an employment agreement between the petitioner and the beneficiary, 
effective April 15, 2013. The employment agreement indicates that the beneficiary will be employed as 
an "Executive Manager of Business Development" and will provide the following services to the 
petitioner: "Develop business strategies, service lines, and operational responsibility of personnel in 

and surrounding Terminals." The petitioner noted that the beneficiary would 
primarily perform these job duties at Texas. As previously noted this 
location is an apartment complex. 

The petitioner also provides payroll receipts and a check disbursement lists for employees from May 2013 
to December 31, 2013 as well as payroll lists for the first few months of 2014. The petitioner does not 
include Quarterly Wage Reports submitted to any government agency for the 2013 year or for the first 
two quarters of 2014. Additionally, the names listed do not correspond to the positions listed on the 
petitioner's organizational chart. Nor does the record otherwise identify the duties these employees 
perform. Accordingly, the record is insufficient to establish that the petitioner actually employed these 
individuals and the position, if any, they performed. 

Upon review of the totality of the record, we do not find sufficient evidence to establish that the intended 
United States operation, within one year of the approval of the petition, will support an executive or 
managerial position as defined in the statute and regulations. 

When a new business is established and commences operations, the regulations recognize that a 
designated manager or executive responsible for setting up operations will be engaged in a variety of 
activities not normally performed by employees at the executive or managerial level and that often the full 
range of managerial responsibility cannot be performed. In order to qualify for L-1 nonimmigrant 
classification during the first year of operations, the regulations require the petitioner to disclose the 
business plans and the size of the United States investment, and thereby establish that the proposed 
enterprise will support an executive or managerial position within one year of the approval of the petition. 
See 8 C.P.R. § 214.2(1)(3)(v)(C). The evidence should demonstrate a realistic expectation that the 
enterprise will succeed and rapidly expand as it moves away from the developmental stage to full 
operations, where there would be an actual need for a manager or executive who will primarily perform 
qualifying duties. 

Here, the petitioner initially provided a general description of the beneficiary's proposed duties. The 
petitioner did not offer evidence that the beneficiary would primarily perform duties in an executive or 
managerial capacity. As noted above, the petitioner's business plan and proposed employees do not 
include information or plans to hire an HSE coordinator or an HSE field inspector. Accordingly, it 
appears the beneficiary will be responsible for performing the HSE duties. We also observe that the 
employment agreement, effective April 15, 2013, provides a broad overview of the beneficiary's proposed 
duties as an "Executive Manager of Business Development" and does not correspond to the proposed 
duties set out in the petitioner's business plan. Overall, it is not possible to ascertain what the petitioner 
intends that the beneficiary do or what role he will actually inhabit within the U.S. organization. Again, it 
is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner 
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submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. at 
591-92. 

We also observe that the petitioner, which claims to have employed persons as early as May 2013, has not 
provided any independent evidence, such as Wage and Tax Statements filed with the appropriate 
government agencies, to support its claim. In this matter, the petitioner has presented inconsistent and 
unsupported information to establish that the beneficiary qualifies for this visa classification. Upon 
review of the totality of the record, it is not possible to ascertain the scope of the U.S. petitioner's 
operations, the actual duties the beneficiary will perform for the U.S. operation, or the duties the 
beneficiary's subordinates, if any, will perform. Here, the petitioner does not provide a realistic 
description of the actual duties the beneficiary will be expected to perform the first year of the new office 
operations and does not provide sufficient probative evidence that the beneficiary will be relieved from 
performing non-executive and non-managerial duties within one year. The record does not include 
sufficient consistent and probative evidence establishing that the petitioner will develop to the point 
where it would require the beneficiary to perform duties that are primarily managerial or executive in 
nature within one year. 

Based on the evidentiary deficiencies addressed above, we find that the petitioner has not explained how 
it would develop over one year so that it would plausibly support the beneficiary in a primarily 
managerial or executive capacity. Again, going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N 
Dec. at 165. For this additional reason, the appeal will be dismissed. 

III. CONCLUSION 

In this matter, upon review of the totality of the record, the record does not establish a qualifying 
relationship between the petitioner and the beneficiary's foreign employer, the record does not 
demonstrate that the beneficiary was employed by the foreign entity in a qualifying managerial or 
executive capacity for one continuous year, the record does not show that the petitioner has secured 
sufficient physical premises, and the record does not show that the U.S. company will develop to the 
point where it will require the beneficiary to perform duties that are primarily managerial or executive in 
nature within one year. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as 
an independent and alternative basis for the decision. In visa petition proceedings, it is the petitioner's 
burden to establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. 
§ 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that petitioner has not met that 
burden. 

ORDER: The appeal is dismissed. 


