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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner filed this Form I-129, Petition for a Nonimmigrant Worker (Form I-129), seeking to classify 
the beneficiary as an L-1A nonimmigrant intracompany transferee pursuant to section 101(a)(15)(L) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The petitioner, an Alabama 
corporation established in operates a restaurant. The petitioner claims to be an affiliate of 

located in India. The petitioner seeks to employ the beneficiary as its general manager 
for a period of one year. 

The director denied the petition on two alternate grounds, concluding that the petitioner failed to establish: (1) 
that the beneficiary was employed abroad in a qualifying executive or managerial capacity; and (2) that the 
beneficiary will be employed in a qualifying managerial or executive capacity in the United States. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to our office. On appeal, the petitioner asserts that the beneficiary has been employed in 
a primarily managerial capacity abroad and will be employed in a primarily executive capacity in the United 
States. The petitioner submits a brief in support of the appeal. 

I. THELAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 
alien are qualifying organizations as defined in paragraph (l)(1)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
knowledge capacity, including a detailed description of the services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three years preceding the filing of 
the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior 
education, training, and employment qualifies him/her to perform the intended 
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services in the United States; however, the work in the United States need not be the 
same work which the alien performed abroad. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an 
assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 

the organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department 
or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee is directly supervised, 
functions at a senior level within the organizational hierarchy or with respect to the 
function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the board 
of directors, or stockholders of the organization. 

Finally, if staffing levels are used as a factor in determining whether an individual is acting in a managerial or 

executive capacity, USCIS must take into account the reasonable needs of the organization, in light of the 

overall purpose and stage of development of the organization. Section lOl(a)( 44)(C) of the Act. 

II. THE ISSUES ON APPEAL 

A U.S. Employment in a Managerial or Executive Capacity 
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The first issue to be addressed is whether the petitioner established that it will employ the beneficiary in a 
qualifying managerial or executive capacity. 

1. Facts 

The petitioner filed the Form 1-129 on June 30, 2014 and indicated that it had 13 current eD;lployees in the 
United States and a gross annual income of $419,000. In its letter of support, dated June 18, 20i4, the 
petitioner specifically stated that the beneficiary will be employed in an executive position as the General 
Manager of its U.S. company. 

The petitioner dedicated nearly five pages of its letter to the beneficiary's job description, which included the 
following breakdown of how she would allocate her time on a weekly basis: 

4 hours/week Manage sales activities; establish sales and marketing policies and 
strategies, direct sales and marketing programs; establish sales quotas; set price levels; 
approve price discount structures; establish sales priorities; manage sales support; direct sales 
negotiations; manage after-sales support; direct sales to catering clients 

4 hours/week Manage new business opportunities; manage identification of new business 
opportunities; manage sales research efforts to identify new business opportunities and 
potential markets; direct opportunities to expand the Company's offerings; identify 
opportunities for strategic alliances; identify possible new joint ventures; review possible new 
menu items; .... 

4 hours/week Direct customer service; implement and manage customer service policies 
and plans; direct customer service programs and operations; direct coordination of customer 
service operations; execute analysis and development of customer service strategies; direct 
customer service operations and resolution of customer problems; directly handle major 
customer service issues for catering clients; direct use of computer and technical applications 
to track customer service issues; manage reports to be completed on customer service issues; 
liaise with personnel in customer service positions; match customer requirements and 
priorities; manage relationships with clients; ... handle major customer service issues for 
large clients and business partners; manage evaluation of customer satisfaction; direct 
customer service plans and processes; validate lead generation and customer acquisition 
targets; manage relations with major catering clients .... 

3 hours/week Manage contract negotiations and project proposals; determine 
contractual requirements; review contractual requirements in view of all applicable 
regulations and laws; negotiate contracts; revise, execute and implement agreements; direct 
the development of project proposals set and enforce timeframes for projects; allocate 
personnel and resources for projects; analyze progress and milestones of projects; priority 
resources and personnel to be deployed in connection with sales and procurement activities. 

3 hours/week Devise and implement marketing plans; plan, devise and direct marketing 
and business development projects; manage new opportunities to expand business with 
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existing and new clients; analyze and negotiate contracts with new clients; direct expansion 
of business and services among existing corporate accounts; implement advertising and 
public relations plans; direct sales and marketing activities; identify potential new markets to 
gain competitive position in the industry 

3 hours/week New product and service management; establish objectives for 
development of new food and catering offerings; review and approve new food offerings; 
manage the testing of new food offerings; manage personnel and processes for the marketing 
and implementation of new food offerings; direct plans to diversify catering operations 

3 hours/week Manage development and implementation of operational policies and 
procedures; direct operational policies for all aspects of Company's operations; create 
operating policies and procedures for operations, restaurant management, finance, sales, 
business development, customer service, accounting, human resources; oversee 
implementation of operational policies and procedures 

8 hours/week Direct business operations; manage personnel and operations of the 
Company ' s business; direct managers in execution of managerial responsibilities, establish 
reporting relationships; direct inventory management; approve and direct purchasing policies 
and procedures; establish and direct work shifts; manage implementation of major operational 
matters, including operating hours, selection of menu items, prices and hiring decisions; 
approve and direct operational systems of the Company; establish and direct operations 
policies and procedures; manage implementation of finance and accounting systems; direct 
research strategy and optimization strategies and procedures; oversee development of office 
and office policies 

2 hours/week Budget Management; Review and approve budgets; direct analyses of 
budget variances and oversee budget variance reporting; track performance within each spend 
category and define budgetary impact; review status updates pertaining to overhead budget 
and adjustments 

3 hours/week Direct managerial-level personnel; hire and train managerial-level 
personnel; oversee executive-level decision-making; direct managerial-level personnel in 
daily operations; organize roles of staff; determine requirements; address strategy concerns; 
coordinate implementation of strategies; negotiate and coordinate personnel recruitment 
efforts in accordance with market demand; fire underperforming personnel. 

The petitioner stated that the beneficiary will direct the work of an accountant, a store manager and two 
operations managers responsible for opening and closing the store, and indicated that the managers would 
oversee the work of six additional employees. The petitioner indicated that the operations managers spend 14 
hours per week devising and implementing operational policies and procedures, 13 hours per week managing 
the restaurant operations, four hours per week on purchasing activities, four hours per week on inventory 
management, and five hours per week on personnel management. 
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The petitioner submitted its organizational chart depicting the beneficiary at the top tier of the hierarchy as 
General Manager, supervising: an Opening Operations Manager - a Closing Operations 
Manager - a Store Manager - , and an Accountant - The chart 
shows that the Opening Operations Manager supervises two cooks/servers, ' and 
while the Closing Operation Manager supervises two cooks/servers ( and two 
mid-shift Operations Managers ( ). The petitioner did not list any subordinates for the 
store manager or accountant. Therefore, the organizational chart shows a total of 10 to 11 employees,1 not 
13, which was the number of current employees identified on the petition. 

The petitioner submitted its IRS Form 941, Employer's Quarterly Federal Tax Return, for the first quarter of 
2014, indicating that it had 10 employees and paid $13,353.17 in wages, tips, and other compensation during 
that quarter. The petitioner submitted copies of employee pay stubs for the first three months of 2014, as well 
as payroll summaries for the first four months of 2014. The petitioner's payroll summary for April 2014 
shows payments to ten employees and confirms the employment of the opening operations manager, closing 
operations manager, three of the four cooks/servers, and one of the mid-shift operations managers. It also 
includes four individuals who are not named on the petitioner's organizational chart. 

The petitioner submitted a copy of its menu specifically stating that the restaurant is open daily from 
8:00a.m. to 8:00p.m., for a total of 84 hours per week and 360 hours per month. The April 2014 payroll 
summary indicates that all of the petitioner's workers are part-time hourly workers. During that month, the 
Opening Operations Manager worked the greatest number of hours, 80.6, which would be equal to slightly 
less than 20 hours per week. The combined total for all ten employees was 477 hours. 

The director issued a request for evidence ("RFE") on July 11, 2014, advising the petitiOner that the 
description of duties provided for the beneficiary's position at the U.S. company was not sufficient to show 
that she will be primarily employed in a managerial or executive capacity in the United States. The director 
instructed the petitioner to submit additional evidence demonstrating that the proposed position in the United 
States will be managerial or executive. 

In response to the RFE, the petitioner submitted a letter, dated October 2, 2014, specifically stating that the 
beneficiary will be employed in a managerial position as its General Manager. The petitioner largely 
reiterated the position description provided at the time of filing; however, the petitioner amended the areas of 
responsibility and number of hours devoted to each area, and added a new responsibility, indicating that the 
beneficiary will allocate four hours per week to directing finance and accounting. 

The RFE response letter also listed the job duties for the beneficiary's previously identified direct 
subordinates, as well as for the mid-shift operations managers, cooks/servers and the newly-added position of 
quality manager. The petitioner indicated that all employees work 40 hours per week. 

The petitioner submitted its IRS Form 941 for the second quarter of 2014, indicating that it had 12 employees 

and paid $11,888.34 in wages, tips, and other compensation during that quarter. Finally, the petitioner 

1 It is unclear whether Opening Operations Manager is the same person as the Store 
Manager, who is identified only as There IS only one employee named on the 
petitioner's most recent payroll summary. 



(b)(6)

NON-PRECEDENT DECISION 
Page 7 

submitted a revised organizational chart which shows the addition of a quality manager position that reports 
to the store manager. 

The director denied the petition on October 17, 2014, concluding, in part, that the petitioner failed to establish 
that the beneficiary will be employed in a qualifying managerial or executive capacity . In denying the 
petition, the director found that the record does not establish that the U.S. entity is sufficiently staffed and 
operational to support an L-1A managerial position. The director observed that, based on the organizational 
chart, it is not apparent that the beneficiary's direct subordinates are managing employees, other than four 
cooks/servers, and therefore, it appears that the beneficiary supervises employees who directly perform the 
services of the U.S . company and would be acting as a first-line supervisor. As such, it appears that it is more 
likely that the beneficiary and her subordinate employees will all primarily perform the tasks necessary to 
perform the operations of the business. 

On appeal, the petitioner contends that the beneficiary will be employed in a managerial capacity in the 
United States. The petitioner states that the beneficiary's work in the United States will support the efforts of 
the company to continue to successfully build its restaurant and catering business in the highly competitive 
food services industry. The petitioner states that the beneficiary is will direct services and is responsible for 
managing aspects of the company 's restaurant and catering operations. 

2. Analysis 

Upon review, and for the reasons stated herein, the petitioner has not established that the beneficiary will be 
employed in a qualifying managerial or executive capacity in the United States. 

When examining the executive or managerial capacity of the beneficiary, we will look first to the petitioner's 
description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job duties must 
clearly describe the duties to be performed by the beneficiary and indicate whether such duties are in either an 
executive or a managerial capacity. !d. 

The definitions of executive and managerial capacity each have two parts. First, the petitioner must show that 
the beneficiary performs the high-level responsibilities that are specified in the definitions. Second, the 
petitioner must show that the beneficiary primarily performs these specified responsibilities and does not 
spend a majority of his or her time on day-to-day operational functions. Champion World, Inc. v. INS, 940 
F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991). The fact that the beneficiary owns or manages 
a business does not necessarily establish eligibility for classification as an intracompany transferee in a 
managerial or executive capacity within the meaning of sections 101(a)(15)(L) of the Act. See 52 Fed. Reg. 
5738, 5739-40 (Feb. 26, 1987) (noting that section 101(a)(15)(L) of the Act does not include any and every 
type of "manager" or "executive"). 

Here, the petitioner has provided very lengthy descriptions of the beneficiary's proposed duties as general 
manager; however, the information provided is insufficient to establish what she will primarily do on a day
to-day basis. The petitioner included approximately 75 separate duties in its breakdown of the beneficiary's 
role into 10 to 11 areas of responsibility, and also included a separate narrative description with additional 
duties not listed in the breakdown. Many of the listed duties are vague and repetitive, thus making it difficult 
to determine what the beneficiary will actually do within the context of the petitioner's business. For 
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example, the petitioner states that the beneficiary's responsibility for directing customer service includes 
"implement and manage customer service policies and plans"; "direct customer service programs and 
operations"; "direct coordination of customer service operations"; "direct customer service operations"; 
"direct customer service plans and processes"; and "manage customer service processes." This vague 
description provides little insight into the nature of the beneficiary's customer-service related responsibilities. 

Other duties included in the beneficiary's job description appear to be incongruous in light of the nature of the 
petitioner's business. For example, the petitioner operates a casual restaurant specializing in grilled 
sandwiches, but the petitioner indicates that the beneficiary's duties include directing sales negotiations, 
managing after-sales support, and directing the development of project proposals and implementation of 
projects. Overall, while the information provided suggests the beneficiary's heightened level of authority as 
the senior employee, it is unclear what specific tasks the beneficiary will primarily perform on a daily basis 
within the context of the petitioner's restaurant and catering business. Reciting the beneficiary's vague job 
responsibilities or broadly-cast business objectives is not sufficient; the regulations require a detailed 
description of the beneficiary's daily job duties. The actual duties themselves will reveal the true nature of the 
employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. 
Cir. 1990). 

Beyond the required description of the job duties, U.S. Citizenship and Immigration Services (USCIS) 
reviews the totality of the record when examining the claimed managerial or executive capacity of a 
beneficiary, including the petitioner's organizational structure, the duties of the beneficiary's subordinate 
employees, the presence of other employees to relieve the beneficiary from performing operational duties, the 
nature of the petitioner's business, and.any other factors that will contribute to understanding a beneficiary's 
actual duties and role in a business. 

The statutory definition of "managerial capacity" allows for both "personnel managers" and "function 
managers." See section 10l(a)(44)(A)(i) and (ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(i) and (ii). The 
petitioner does not claim that the beneficiary will primarily manage an essential function of the organization, 
but rather states that she will manage personnel. Personnel managers are required to primarily supervise and 
control the work of other supervisory, professional, or managerial employees. Contrary to the common 
understanding of the word "manager," the statute plainly states that a "first line supervisor is not considered to 
be acting in a managerial capacity merely by virtue of the supervisor's supervisory duties unless the 
employees supervised are professional." Section 101(a)(44)(A)(iv) of the Act; 8 C.F.R. § 

214.2(l)(1)(ii)(B)(2). If a beneficiary directly supervises other employees, the beneficiary must also have the 
authority to hire and fire those employees, or recommend those actions, and take other personnel actions. 8 
C.F.R. § 214.2(1)(1)(ii)(B)(3). 

The petitioner indicates that the beneficiary will supervise two subordinate operations managers, a store 
manager, and an accountant. The petitioner has not provided evidence of any wages paid to the claimed 
accountant, and it appears that the positions of operations manager and store manager may be held by the 
same person. If the positions are not held by the same person, then the petitioner has not provided evidence 
of any wages paid to the store manager. Further, the petitioner did not claim to employ the quality manager at 
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the time of filing. 2 Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm' r 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). 

Further, the record does not support the petitioner's claim that all of its employees work on a full-time basis. 
Rather, the most recent payroll information provided, from April 2014, indicates that the petitioner's 
employees are working between 8 and 20 hours per week. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such 
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to where 
the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

In April 2014, the petitioner's employees worked a total of 477 hours, and the petitioner indicates that it is 
open daily from 8:00 a.m. to 8:00p.m., or for 360 hours per month.3 Based on this information, it appears 
that the petitioner has sufficient staffing to have a single employee working in its restaurant during two-thirds 
of its operating hours. Therefore, the petitioner's claim that it has a store manager and subordinate operations 
managers who each supervise their own teams of cooks/servers on a shift basis is not supported by the record. 
Further, the petitioner claims to offer catering and delivery services, but has not provided evidence of who 
actually performs these services. 

The petitioner's evidence must substantiate that the duties of the beneficiary and his or her subordinates 
correspond to their placement in an organization's structural hierarchy; artificial tiers of subordinate 
employees and inflated job titles are not probative and will not establish that an organization is sufficiently 
complex to support an executive or manager position. An individual whose primary duties are those of a 
first-line supervisor will not be considered to be acting in a managerial capacity merely by virtue of his or her 
supervisory duties unless the employees supervised are professional. Section 101(a)(44)(A)(iv) of the Act. 

In the present matter, the totality of the record does not support a conclusion that the beneficiary's 
subordinates are supervisors, managers, or professionals. Instead, the record indicates that the beneficiary's 
subordinates more likely than not perform the actual day-to-day tasks of operating the petitioner's restaurant. 
The petitioner has not provided evidence of an organizational structure sufficient to support a supervisory 
position that is higher than a first-line supervisor of non-professional employees. Pursuant to section 
101(a)(44)(A)(iv) of the Act, the beneficiary's position does not qualify as a personnel manager under the 
statutory definition. 

The petitioner has not established in the alternative that the beneficiary will be employed in a qualifying 
executive capacity. The statutory definition of the term "executive capacity" focuses on a person's elevated 
position within an organizational hierarchy, including major components or functions of the organization, and 

2 The person identified on the organizational chart as the petitioner's full-time "quality manager" did not 
appear on the initial organizational chart; however, the evidence reflects that she was employed by the 
company during the months of February through April 2014. She worked nine hours in February 2014, 42.5 
hours in March and 28.2 hours in April 2014 at an hourly wage of $7.25. 
3 If the petitioner employed ten full-time workers, the total number hours worked by all staff during the month 
would be over 1,700, assuming each worker had five eight-hour work days per week and worked 22 days per 
month. 
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that person's authority to direct the organization. Section 101(a)(44)(B) of the Act, 8 U.S.C. 
§ 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the management" and 
"establish the goals and policies" of that organization. Inherent to the definition, the organization must have a 
subordinate level of managerial employees for the beneficiary to direct and the beneficiary must primarily 
focus on the broad goals and policies of the organization rather than the day-to-day operations of the 
enterprise. An individual will not be deemed an executive under the statute simply because they have an 
executive title or because they "direct" the enterprise as the owner or sole managerial employee. The 
beneficiary must also exercise "wide latitude in discretionary decision making" and receive only "general 
supervision or direction from higher level executives, the board of directors, or stockholders of the 
organization." I d. 

While the definition of "executive capacity" does not require the petitioner to establish that the beneficiary 
supervises a subordinate staff comprised of managers, supervisors and professionals, it is the petitioner's 
burden to establish that someone other than the beneficiary carries out the day-to-day, non-executive 
functions of the organization. Here, as discussed above, the petitioner did not establish that the petitioner has 
sufficient staff to relieve the beneficiary from performing non-qualifying first-line supervisory and 
operational duties. 

A company's size alone, without taking into account the reasonable needs of the organization, may not be the 
determining factor in denying a visa to a multinational manager or executive. See§ 101(a)(44)(C) of the Act, 
8 U.S.C. § llOl(a)( 44)(C). In reviewing the relevance of the number of employees a petitioner has, federal 
courts have generally agreed that USCIS "may properly consider an organization's small size as one factor in 
assessing whether its operations are substantial enough to support a manager." Family Inc. v. U.S. Citizenship 
and Immigration Services 469 F. 3d 1313, 1316 (9th Cir. 2006) (citing with approval Republic of Transkei v. 
INS, 923 F 2d. 175, 178 (D.C. Cir. 1991); Fedin Bros. Co. v. Sava, 905 F.2d 41, 42 (2d Cir. 1990)(per 
curiam); Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d 25, 29 (D.D.C. 2003)). It is appropriate for USCIS 
to consider the size of the petitioning company in conjunction with other relevant factors, such as a company's 
small personnel size, the absence of employees who would perform the non-managerial or non-executive 
operations of the company, or a "shell company" that does not conduct business in a regular and continuous 
manner. See, e.g. Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). The size of a company may 
be especially relevant when USCIS notes discrepancies in the record and fails to believe that the facts asserted 
are true. !d. at 15. 

As discussed, the petitioner indicated at the time of filing that it has 13 employees and later claimed to have 
10 to 11 full-time employees. The petitioner has documented its employment of 10 to 12 part-time employees 
who work limited hours of eight to 20 hours per week. Based on the petitioner's claimed employment of at 
least ten full-time workers, its expected salary expenses would be at least $37,700 per quarter (assuming that 
all workers receive minimum wage). The petitioner paid less than $12,000 in wages to 12 employees during 
the quarter in which the petition was filed, and has significantly less robust staffing levels than claimed in its 
statements. Further, it has not documented its employment of its claimed accountant, and does not claim to 
have any catering or delivery personnel. Overall, the evidence suggests that the petitioner's part-time staff, 
regardless of their job titles, would need to spend most or all of their time preparing and serving food in order 
for the restaurant to remain open and operational for 84 hours per week. The petitioner has not established 
how such staff would relieve the beneficiary from performing other non-managerial functions, such as 
supervising non-professional staff, routine bookkeeping and banking, administrative and clerical functions, 
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and operational duties such as purchasing food and managing inventory. As such, it has not established that it 
has a reasonable need for the beneficiary to primarily perform managerial or executive duties based on the 
nature of the business, its staffing levels and its current stage of development. 

While performing non-qualifying tasks necessary to produce a product or service or performing other non
qualifying tasks will not automatically disqualify the beneficiary as long as those tasks are not the majority of 
the beneficiary's duties, the petitioner still has the burden of establishing that the beneficiary is "primarily" 
performing managerial or executive duties. Section 101(a)(44) of the Act. Here, the petitioner has not 
demonstrated that the beneficiary's duties will primarily focus on the broad goals and policies of the 
organization rather than on its day-to-day operations. 

Based on the deficiencies discussed above, the petitioner has not established that the beneficiary will be 
employed in a qualifying managerial or executive capacity. Accordingly, the appeal will be dismissed. 

B. Employment Abroad in a Qualifying Managerial or Executive Capacity 

The second issue to be addressed is whether the petitioner established that the beneficiary has been employed 
abroad in a qualifying managerial or executive capacity. 

1. Facts 

In its letter of support, dated June 18, 2014, the petitioner stated that the beneficiary commenced employment 
with the qualifying foreign entity in April 2012 in the position of "Senior Business Development Manager." 
The foreign entity operates a petrol/gas station in India. 

The petitioner provided a multi-page description of the beneficiary's foreign duties that included a breakdown 
of the number of hours she allocated per week to seven different areas of responsibility. Briefly, the 
petitioner stated that she allocated her time as follows: eight hours per week to managing new business 
opportunities; seven hours per week to directing business development initiatives; five hours per week to 
account management leadership; five hours per week to managing financial activities; four hours per week to 
customer relations; and three hours per week to managing personnel. The petitioner also provided a position 
description for a "business development manager" directly subordinate to the beneficiary's position. The 
petitioner stated that this employee manages market research, devises and implements marketing plans, 
manages advertising activities, manages sales, devises and implements customer service policies, performs 
new business development duties, identifies and negotiates strategic alliances, and interviews, hires and trains 
new business development personnel. 

The petitioner submitted the foreign entity's organizational chart, which indicates that the beneficiary directly 
supervised a business development manager who, in turn, supervised a business development associate and a 
business development assistant. The chart shows that the beneficiary reported to the foreign entity's 
proprietor, who also supervised a manager. The manager supervised a subordinate "forecourt manager," head 
cashier, shift cashier, operators and "daily wagers." The petitioner also submitted the beneficiary's paystubs 
from the foreign employer which indicate her job title as "business development manager." 
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In the RFE, the director instructed the petitiOner to submit additional evidence demonstrating that the 
beneficiary was employed in a primarily managerial or executive position at the foreign entity. 

In response to the RFE, the petitioner submitted a letter, dated October 2, 2014. The petitioner re-submitted 
its lengthy description of the beneficiary's foreign duties with some minor revisions. Specifically, the 
petitioner slightly changed the number of hours allocated per week to certain areas of responsibility, removed 
the beneficiary's previously stated responsibilities for customer relations, and added new areas of 
responsibility including new service management, new product development, and management of strategic 
alliance initiatives and market analysis. 

The RFE response letter also reiterated the previously submitted job description for the subordinate business 
development manager position, and included descriptions for the business development associate and 
business development assistant positions. The petitioner indicated that all three of the beneficiary's 
subordinates were full-time workers. 

In denying the petition, the director noted that there is significant overlap among the beneficiary's stated 
duties and found that the amount of time the beneficiary is claimed to allocate to her various duties is not 
commensurate with the scope, structure and activity level of the foreign entity. The director further found that 
there was significant overlap between the beneficiary's duties and those assigned to her subordinates, and that 
her subordinates' duties also include duties that are inconsistent with the nature and scope of the foreign 
entity's business. 

On appeal, the petitioner contends that the director made "clear errors" and abused her discretion in denying 
the petition. The petitioner acknowledges the director's adverse finding with respect to the beneficiary's 
employment capacity with the foreign entity, but does not specifically address this finding, identify a specific 
error on the part of the director, submit additional information or evidence regarding the beneficiary's foreign 
employment, or otherwise attempt to overcome the director's finding. 

2. Analysis 

Upon review, and for the reasons stated herein, the petitioner has not established that the beneficiary has been 
employed by a qualifying foreign entity in a primarily managerial or executive capacity. As noted, the 
petitioner has not specifically addressed this adverse finding on appeal. Accordingly, we affirm the director's 
determination. 

By statute, eligibility for this classification requires that the duties of a position be "primarily" of an executive 
or managerial nature. Sections 101(A)(44)(A) and (B) of the Act, 8 U.S.C. § 1101(a)(44). While the 
information provided by the petitioner indicates that the beneficiary may exercise discretion over the day-to
day operations of the foreign entity, the petitioner has not shown that the beneficiary's actual duties are 
primarily managerial in nature. The actual duties themselves reveal the true nature of the employment. Fedin 

Bros. Co., Ltd. v. Sava, 724 F. Supp. at 1108 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir. 1990). 

As with the U.S. position, the petitioner has provided a lengthy description of the beneficiary's duties that 
includes both overly general duties and duties that are incongruous with the nature and scope of the foreign 
entity's business. Based on the evidence of record, the foreign entity operates a single petrol/gas station. The 
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petitioner indicates that the beneficiary allocated 23 hours per week to managing new business opportunities, 
directing business development initiative and programs, and devising and implementing business 
development policies and procedures. However, it has not specifically identified any business development 
initiatives, policies or opportunities undertaken by the gas station that would require two full-time business 
development managers and two full-time staff dedicated to business development activities. Further, the 
record does not contain any documentary evidence corroborating the foreign entity 's organizational structure 
or claimed staffing levels. The petitioner has submitted copies of the beneficiary's paystubs as evidence of 
her employment with the foreign entity, but these documents indicate that she held the title of "business 
development manager," which is the position held by her claimed subordinate. 

The fact that the foreign entity is a small business or engaged in a particular industry will not preclude the 
beneficiary from qualifying for classification under section 101(a)(15)(L) of the Act. However, the petitioner 
has not provided sufficient evidence regarding the scope and nature of the foreign entity's business to support 
its claim that its gas station supports a fully-staffed business development department with two tiers of 
management, nor has it provided a sufficient description of the beneficiary's actual day-to-day duties, or those 
of her claimed subordinates, within the context of this business. 

Based on the deficiencies discussed above, and the petitioner's failure to address this issue on appeal, the 
petitioner has not established that the beneficiary has been employed by a qualifying foreign entity in a 
qualifying managerial or executive capacity. For this additional reason, the appeal will be dismissed. 

III. CONCLUSION 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, it is the petitioner's burden to 
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of 
Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


