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DATE: JUN 1 9 2015 
INRE: Petitioner: 

Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Servic( 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave. N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PETITION RECEIPT #: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(L) of the 
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(L) 

ON BEHALF OF PETITIONER: 

Enclosed is the non-precedent decision of the Administrative Appeals Office (AAO) for your case. 

If you believe we incorrectly decided your case, you may file a motion requesting us to reconsider our 
decision and/or reopen the proceeding. The requirements for motions are located at 8 C.F.R. § 103 .5 . 
Motions must be filed on a Notice of Appeal or Motion (Form I-290B) within 33 days of the date of this 
decision. The Form I-290B web page (www.uscis .gov/i-290b) contains the latest information on fee, 
filing location, and other requirements. Please do not mail any motions directly to the AAO. 

Thank you, 

~ 
Ron Rosenberg 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonimmigrant visa. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a Florida limited liability company that seeks to employ the beneficiary as its director of 
operations. It claims to be the affiliate of located in Brazil. Therefore, the 
petitioner filed this nonimmigrant petition seeking to open a new office in the United States and to 
employ the beneficiary as an L-lA nonimmigrant intracompany transferee pursuant to section 
101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)'(15)(L). 

On August 28, 2014, the director denied the petition, finding that the evidence of record did not establish 
that the beneficiary was employed abroad or that, within one year of operation, the beneficiary would be 
employed in the United States in a qualifying managerial or executive capacity. The petitioner filed a 
timely appeal contesting the director's findings. 

I. The Law 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed 
the beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, 
for one continuous year within three years preceding the beneficiary's application for admission into the 
United States. In addition, the beneficiary must seek to enter the United States temporarily to continue 
rendering his or her services to the same employer or a subsidiary or affiliate thereof in a managerial, 
executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ 
the alien are qualifying organizations as defined in paragraph (1)(1 )(ii)(G) of this 
section . 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the services 
to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three years preceding the filing 
of the petition. 

(iv) Evidence that the alien 's prior year of employment abroad was in a position that 
was managerial, executive or involved specialized knowledge and that the alien's 
prior education, training, and employment qualifies him/her to perform the 
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intended services in the United States; however, the work in the United States 
need not be the same work which the alien performed abroad. 

The regulation at 8 C.F.R. § § 214.2(1)(3)(v) also provides that that if the petition indicates that the 
beneficiary is coming to the United States as a manager or executive to open or to be employed in a new 
office, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been 
secured; 

(B) The beneficiary has been employed for one continuous year in 
the three year period preceding the filing of the petition in an 
executive or managerial capacity and that the proposed 
employment involved executive or managerial authority over the 
new operation; and 

(C) The intended United States operation, within one year of the 
approval of the petition, will support an executive or managerial 
position as defined in paragraphs (l)(l)(ii)(B) or (C) of this 
section, supported by information regarding: 

(1) The proposed nature of the office describing the scope of 
the entity, its organizational structure, and its financial 
goals; 

(2) The size of the United States investment and the 
financial ability of the foreign entity to remunerate the 
beneficiary and to commence doing business in the 
United States; and 

(3) The organizational structure of the foreign entity. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as 
an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component 
of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 

managerial employees, or manages an essential function within the organization, 
or a department or subdivision of the organization; 
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(iii) if another employee or other employees are directly supervised, has the authority 
to hire and fire or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee is directly 
supervised, functions at a senior level within the organizational hierarchy or with 
respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of 
the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the 
board of directors, or stockholders of the organization. 

II. Facts and Procedural History 

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, on February 7, 2014. The 
petitioner provided supporting documents, including a supporting statement, dated January 27, 2014, a 
business plan, and bank and business documents pertaining to the existing foreign employer and the 
petitioning entity. 

On April 8, 2014 and again on June 30, 2014, the director issued two identical requests for evidence 
(RFEs), instructing the petitioner to provide evidence to show, in part, that the beneficiary was employed 
abroad in a qualifying managerial or executive capacity and that the beneficiary will have the ability to 
employ the beneficiary in a qualifying managerial or executive capacity within one year of operating as a 
new business. 

The petitioner's response to the RFE included a statement, dated June 16, 2014, along with supporting 
exhibits 1-4 addressing relevant factors pertaining to the beneficiary's qualifying employment abroad and 



(b)(6)

NON-PRECEDENT DECISI01 
Page 5 

in his proposed position with the petitioning entity. 1 

On August 28, 2014, the director issued a decision denying the petition. The director concluded that the 
petitioner failed to submit sufficient evidence establishing that the beneficiary was employed abroad or 
that, within one year of operation, he would be employed in the United States in a qualifying managerial 
or executive capacity. 

On September 18, 2014, the petitioner filed an appeal seeking to overturn the director's decision and 
requesting approval of the petition. The petitioner provided an appeal brief and supporting evidence 
along with the Form I-290B. The director declined to treat the appeal as a motion and forwarded the 
appeal to this office for review. 

III. The Issues on Appeal 

A. Employment in a Managerial or Executive Capacity in the United States 

We will first address the issue of whether the beneficiary's proposed position with the new office will 
support the beneficiary in a qualifying managerial or executive capacity within one year of operation. 

When a new business is established and commences operations, the regulations recognize that a 
designated manager or executive responsible for setting up operations will be engaged in a variety of 
activities not normally performed by employees at the executive or managerial level and that often the 
full range of managerial responsibility cannot be performed. In order to qualify for L-1 nonimmigrant 
classification during the first year of operations, the regulations require the petitioner to disclose the 
business plans and the size of the United States investment, and thereby establish that the proposed 
enterprise will support an executive or managerial position within one year of the approval of the petition. 
See 8 C.F.R. § 214.2(1)(3)(v)(C). This evidence should demonstrate a realistic expectation that the 
enterprise will succeed and rapidly expand as it moves away from the developmental stage to full 
operations, where there would be an actual need for a manager or executive who will primarily perform 
qualifying duties. 

As contemplated by the regulations, a comprehensive business plan should contain, at a minimum, a 
description of the business, its products and/or services, and its objectives. See Matter of Ho, 22 I&N 
Dec. 206, 213 (Assoc. Corum. 1998). Although the precedent relates to the regulatory requirements for 
the alien entrepreneur immigrant visa classification, Matter of Ho is instructive as to the contents of an 
acceptable business plan: 

The plan should contain a market analysis, including the names of competing businesses 
and their relative strengths and weaknesses, a comparison of the competition's products 

1 It appears from our review of the record that the petitioner responded to the RFE issued on April 8, 2014 within the 

allotted timeframe, but the response was not associated with the file in a timely manner. As a result, the director 

issued an identical RFE again on June 30, 2014. 
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and pricing structures, and a description of the target market/prospective customers of the 
new commercial enterprise. The plan should list the required permits and licenses 
obtained. If applicable, it should describe the manufacturing or production process, the 
materials required, and the supply sources. The plan should detail any contracts executed 
for the supply of materials and/or the distribution of products. It should discuss the 
marketing strategy of the business, including pricing, advertising, and servicing. The plan 
should set forth the business's organizational structure and its personnel's experience. It 
should explain the business's staffing requirements and contain a timetable for hiring, as 
well as job descriptions for all positions. It should contain sales, cost, and income 
projections and detail the bases therefor. Most importantly, the business plan must be 
credible. 

For several reasons, the petitioner in this matter has not established that the United States operation will 
succeed in rapidly moving away from the developmental stage and toward full operations after one year 
of operation such that the petitioner would have an actual need for a manager or executive who will 
allocate his time primarily to performing qualifying job duties within a managerial or executive capacity. 
Namely, the petitioner failed to provide a description of the beneficiary's proposed job duties after the 
petitioner's first year in operation or to establish that the petitioner's projected seven-person support staff, 
which the petitioner plans to have in place at the end of its first year of operation, would be sufficient to 
relieve beneficiary from having to perform the non-qualifying tasks inherent to operating the business. 

Turning first to the beneficiary's job description, which the petitioner included in its initial supporting 
statement, the petitioner claimed that the "key element" of the beneficiary's employment would be "the 
management of departments to assure that the U.S. operation will remain viable." The petitioner claimed 
that the beneficiary's job duties in the United States "will be essentially similar to the duties filled in the 
foreign position." However, the petitioner fails to clarify how the beneficiary's tasks within the context of 
a seven-person support staff- as depicted in the petitioner's projected organizational chart - could be 
similar to those performed within the context of the foreign entity organization, which, at the time of 
filing, was comprised of eighteen in-house employees and eight outsourced workers. The petitioner's 
claim in this matter is unsubstantiated and has little probative value when considered in the context of two 
organizations where one entity - the foreign employer- has a more developed organizational complexity 
and offers greater support to the beneficiary than the significantly more limited organizational 
composition that the petitioner projects it will have at the end of its first year of operation. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of 

Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). 

Moreover, it is noted that the staffing composition that the petitioner depicted in its organizational chart is 
inconsistent with the projected claims in the petitioner's initial supporting statement and the 
corresponding projections made in section 7.1 of the petitioner's business plan, where the petitioner 
indicated that its personnel plan "calls for 1 manager, 2 cashiers, and 1 food preparer." While the 
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petitioner's business plan contemplated the possibility of organizational expansion to include a late night . 
shift, indicating that this expansion would require the addition of four employees, this was not part of the 
petitioner's definitive plan for its first year of operation. The petitioner provided yet another version of its 
projected plan in its RFE response statement, dated June 16, 2014, where the petitioner depicted an 
organization that would be comprised of a day and a night shift and indicated that a night shift would 
require the services of a general manager, two waitresses, two cooks, and one maintenance attendant. The 
petitioner did not clarify whether the wait and kitchen staff for the day and night shifts would comprise 
the same employees. If the same employees would work during both shifts, then the only addition to the 
petitioner's staff would be that of a general manager. However, if a whole new staff of employees would 
assume the wait and kitchen positions during the night shift, then the plan described in the RFE response 
statement would require the hiring of six additional employees, not counting those whose positions were 
included in the plan for the day shift. Regardless, based on these inconsistencies and the overall lack of 
clarity as to the petitioner's organizational composition, it is unclear precisely which positions the 
petitioner would need to fill and how many hours the petitioner would operate on any given day. It is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner 
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. at 591-
92. 

In addition, a review of the beneficiary's list of projected job duties offers a limited understanding of 
precisely what daily tasks the beneficiary would carry out on a daily basis or whom the director of 
operations would ultimately manage at the end of the petitioner's first year of operations. For instance, 
the petitioner repeatedly focused on the beneficiary's responsibility in managing the petitioner's staff and 
ensuring that the employees operate within the organization's established policies. However, the 
petitioner's projected organizational chart and business plan, while inconsistent as to the number of 
employees the petitioner would have at the end of its first year of operation, both show that the 
petitioner's personnel would be primarily comprised of restaurant kitchen and wait staff. Given that the 
petitioner has not established these positions to be supervisory, professional, or managerial in nature, it is 
unclear how overseeing and managing their work can be deemed as time spent within a managerial or 
executive capacity. See section 10l(a)(44)(A)(ii) of the Act. While the projected organizational chart 
depicts a general manager position as directly subordinate to the beneficiary, the petitioner's June 16, 
2014 RFE response statement indicates that the general manager and the director of operations would not 
work simultaneous shifts. In other words, the statement indicates that the director of operation would 
work the day shift and as such would oversee the employees who work during that time of day, the 
manager would work during the night shift and thus would oversee similar positions during the 
petitioner's even hours of operation. Thus, despite the beneficiary's overall authority over all restaurant 
staff, including the restaurant's manager, which would constitute a managerial position, the majority of 
the positions the director of operations would oversee would include those that would not be deemed as 
supervisory or professional. In general, the petitioner offers a vague list of job duties that fall short of 
conveying a meaningful understanding of what specific tasks the beneficiary would perform within the 
specific parameters created by the nature of the business and the petitioner's staffing composition as 
projected by the end of the petitioner's initial year of operation. 
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Further, we find that the petitioner has provided deficient supporting evidence, which fail to corroborate 
claims made by the petitioner in its business plan. For instance, while the petitioner's marketing 
objectives, discussed at section 1.1 of the business plan ("BP"), indicate that the petitioner plans to 
generate $52,000 in monthly sales, the petitioner does not explain how it reached this projected figure or 
precisely what actions will be taken by the beneficiary and his support staff to ensure that the petitioner 
attains this financial goal. The petitioner provides further market analysis in sections 4.1 and 4 .3 of its 
business plan. However, the petitioner does not cite a source to explain where it obtained the information 
that formed the basis for this analysis. 

While the petitioner goes on to claim that the foreign entity has invested a total of $177,643 in the U.S. 
operation, it fails to explain whether this initial investment covers the cost of marketing and payroll 
expenses. Moreover, the evidence submitted to corroborate the amount of the investment is insufficient. 
Namely, while the petitioner provides various bank statements as well as bank documents showing two 
wire transfers, none of these documents establish that the foreign entity was the originator of the funds or 
that the U.S. entity was the recipient. Rather, the two bank receipts that show fund transfers occurring on 
October 10, 2013 and December 5, 2013 identify the beneficiary as both the client and the recipient of the 
funds transferred. While the petitioner also provided partial bank statements for transactions that 
occurred in the time periods of October 1, 2013 through April 22, 2014 and from November 1, 2013 
through April 22, 2014, respectively, neither bank statement includes the name of the account holder(s) to 
indicate that either belongs to the petitioner. Rather, the only information provided regarding the specific 
accounts is the last four digits of each account number. The mere indication that one of the statements 
pertains to a business checking account is insufficient to establish that the account pertains to the 
petitioning entity. Thus, while the petitioner's forecast at BP section 6.4.1 indicates that the direct cost of 
sales in 2014 would amount to $168,750, it is unclear from the evidence provided that the petitioner 
would have sufficient funds available to cover the cost of operating its business, paying its employees, 
and marketing its goods and services to ensure that the business progresses to a phase of development 
wherein the petitioner will be capable of supporting an employee whose primary focus would be the 
performance of tasks within a qualifying managerial or executive capacity. 

On appeal, the petitioner reviews the evidence that was previously submitted and provides a broad list of 
the beneficiary's five main job responsibilities - opening new locations, developing the information 
systems, marketing, development of new products, and public relations with existing clients - in an 
attempt to establish that the director erred in concluding that the petitioner would not be able to support 
the beneficiary in a managerial or executive capacity at the end of its first year of operations. However, 
based on the evidentiary deficiencies catalogued above, the petitioner's previously submitted statements 
and supporting evidence are not sufficient to overcome the director's findings. Accordingly, we find that 
the record lacks sufficient evidence to establish that the United States enterprise will more likely than not 
grow to the point that it will reasonably require the full-time services of an employee who would 
primarily perform qualifying managerial or executive duties. On the basis of this conclusion, the instant 

petition cannot be approved. 
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B. Employment in a Managerial and Executive Capacity Abroad 

The evidence of record is also insufficient to establish that the foreign entity employed the beneficiary in 
a primarily managerial or executive capacity. 

The petitioner claims that the foreign entity is a fast food restaurant, and identifies the beneficiary 's 
position within the organization as "Director." The petitioner claimed in its January 27, 2014 letter of 
support that "100% of [the beneficiary's] time is spent on executive duties ." 

As noted by the director in the denial, the petitioner's initial description of the beneficiary's duties was 
vague and non-specific, and listed generalized tasks such as "direct and coordinate daily and long-term 
operations of the company," "prepare financial reports," and "creating strategies in the areas of operations 
management." 

In response to the RFE, the petitioner provided updated duty descriptions for the beneficiary's position 
abroad. The director noted that these updated descriptions were equally as vague as the initial description 
provided in support of the petition, and found that duties such as "management of projects," "establish 
current and long-range plans," and "responsible for soundness of the organization's financial structure" 
shed no light on what the beneficiary actually did on a daily basis. Moreover, the director noted the 
introduction of new duties not previously identified by the petitioner that appeared to be managerial in 
nature, such as "manage employees," "employee evaluation, hiring and firing," and "review of bonuses 
and vacation." The director found that the inclusion of new duties not previously identified did not 
support the petitioner's contention that the beneficiary had been employed abroad in the requisite 
capacity. 

On appeal, the petitioner objects to the director's findings, and states that the beneficiary was in fact 
employed abroad in a qualifying managerial or executive capacity for one continuous year in the three 
year period preceding the filing of the petition. The petitioner, however, identifies no specific error on 
the part of the director with regard to this issue. 

Upon review, we concur with the director's fi nding that the beneficiary was not employed abroad in a 
qualifying managerial or executive capacity. First, the descriptions of the beneficiary's overseas position 
are vague and generalized, and do not sufficiently articulate the true nature of the beneficiary's role within 
the foreign entity's fast food restaurant. Specifics are clearly an important indication of whether a 
beneficiary ' s duties are primarily executive or managerial in nature, otherwise meeting the definitions 
would simply be a matter of reiterating the regulations. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 
1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). 

In addition, we concur with the director's finding that the petitioner's response to the RFE, which included 
managerial duties not previously identified as being part of the beneficiary's foreign employment, 
constitutes a material change to the beneficiary's foreign job duties. The purpose of the request for 
evidence is to elicit further information that clarifies whether eligibility for the benefi t sought has been 
established. 8 C.F.R. § 103.2(b )(8). When responding to a request for evidence, a petitioner cannot offer 
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a new position to the beneficiary, or materially change a position's title, its level of authority within the 
organizational hierarchy, or its associated job responsibilities. The petitioner must establish that the 
position offered to the beneficiary, when the petition was filed, merits classification as a managerial or 
executive position. Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg. Comm'r 1978). If 
significant changes are made to the initial request for approval, the petitioner must file a new petition 
rather than seek approval of a petition that is not supported by the facts in the record. The information 
provided by the petitioner in its response to the RFE did not clarify or provide more specificity to the 
original duties of the position, but rather added new generic duties to the job description. 

Based on the record as currently constituted, we are unable to determine the true nature of the 
beneficiary's position abroad. Moreover, the unresolved contradictory claims regarding the beneficiary's 
actual duties renders it impossible for us to conclude that the beneficiary was employed abroad in a 
qualifying managerial or executive capacity. The inconsistencies between the initial position description 
and the descriptions submitted in response to the RFE raise serious doubts regarding the claim that the 
foreign entity employed the beneficiary in a qualifying capacity. See 8 C.F.R. § 214.2(1)(3)(iv). Again, it 
is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner 
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 
591-92 (BIA 1988). 

The petitioner has not established that the beneficiary was employed abroad in a qualifying managerial or 
executive capacity. For this additional reason, the petition may not be approved. 

IV. Conclusion 

When we deny a petition on multiple alternative grounds, a plaintiff can succeed on a challenge only if he 
or she shows that we abused our discretion with respect to all of our enumerated grounds. See Spencer 
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1037 (E.D. Cal. 2001), affd. 345 F.3d 683 (9th 
Cir. 2003). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as 
an independent and alternative basis for the decision. In nonimmigrant visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Matter of Skirball 
Cultural Center, 25 I&N Dec. 799 (AAO 2012). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


